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the young lawyer is not prepared 
to render services to either em- 
ployers or clients. Law schools 
are doing excellent work in most 
cases, but after the admission to 
the bar, the profession must take 
charge of the young lawyer who 
wishes to engage in active prac- 
tice and a rotating interneship 
seems to be the best manner for 
preparing these persons. 


1. When and Where to Begin 
the Plan for Rotating Interne- 
ships for Lawyers; for How 
Long; Membership. At the time 
student is informed that he has 
passed the state bar examina- 
tion, he would file his application 
with the Supreme Court if he de- 
sired to become actively engaged 
jin the practice of the law. He 
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*Edward L. Bryant has served on 
many committees of the Detroit Bar 
Association and the State Bar of 
Michigan. His ideas on the subject 
of legal interneship are derived from 
ls personal experience in training 
more than twenty-five young lawyers 
inthe past thirty years, to a great 
tent along the lines herein proposed. 
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Rotating Interneships for Lawyers 


By EDWARD L. BRYANT* 


of the Detroit Bar 


Condensed from the Journal of 
the American Judicature Society, 


February, 1950 


would then promptly become an 
interne for a period of one year. 
Upon completing this period of 
training, he would be certified as 
a practicing attorney. 


2. Headquarters. The main 
interne headquarters will be the 
headquarters of the state bar 
and living quarters may be es- 
tablished for the internes at des- 
ignated places. 

Administrative branches may 
be established in every county 
and circuit in the state. 


3. Supervision. The state bar 
organization shall have complete 
supervision with the Supreme 
Court over all internes, and rules 
will be established and books of 
instructions prepared; the com- 
mittees of the state bar shall 
have full authority to perform 
duties in connection with the su- 
pervision of the internes. 


4. Compensation. Each in- 
terne would be compensated in 
an amount comparable to that of 
the first year interne in accred- 
ited hospitals. 


5. Living Headquarters for 
the Interne. These will be es- 
tablished and dignified and su- 
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pervised by the state bar in such 
places as it may designate. All 
internes will live in these quar- 
ters for the first four months’ 
period of the interneship. .The 
remaining period of _ eight 
months would follow that plan 
used by accredited hospitals. 


6. How the Interne Would Be 
Trained. 

a. He would first receive his 
manual of instructions and rules. 
He would be presented with a 
standard file, list of general con- 
veyancing forms, and schedule 
of assignments. He would im- 
mediately begin active training 
for the practice of law by being 
instructed in the operation of a 
model law office established at 
the headquarters. 

b. He would actively appear 
in all courts in the county where 
the state capital is located, and 
he would alternate with the at- 
torneys for the plaintiff, then 
the defendant or petitioner and 
respondent or complainant. 

c. He would work in or get ac- 
tive experience in the many state 
departments such as the Attor- 
ney General’s office, the Corpo- 
ration & Securities Commission, 
the Public Utilities Commission, 
the Insurance Department, and 
such other state offices and de- 
partments as would be desig- 
nated by the State Bar. 

d. He would attend legislative 
sessions, if possible, and learn 
the practical operations of 
both houses as to rules and 
procedures and the manner of 
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drafting bills and public acts. 

e. He would actively appear 
in the Federal courts, including 
the court of the Master in Chan- 
cery, the Bankruptcy Court, the 
U. S. Commissioner’s Court; his 
assignments would be alternated 
so that he would act for the 
plaintiff at one time and for the 
defendant in the next case. 

f. He would be assigned to 
agencies and offices such as pe- 
nal institutions, immigration of- 
fices, the Legal Aid Bureau, the 
Friend of the Court, and the Pro- 
bation departments. He would 
attend lectures and receive in- 
structions on the operations of 
these offices. 

g. He would actively partici- 
pate before the Workmen’s Com- 
pensation Court and the Circuit 
Court Commissioner on refer- 
ence cases. 

h. He would be practically in- 
structed regarding the operation 
of bodies politic, municipal cor- 
porations, and the many depart- 
ments such as the corporation 
counsel and the prosecuting at- 
torney, and would assist in 
the briefing and _ preparation, 
including the ‘investigation, of 
many types of cases as well as 
trials. 

i. He would receive constant, 
intelligent instruction and hear 
lectures by practicing attorneys, 
judges, and officials. 

7. How Busy Would the In- 
terne Be? He would be busier 
than he was in law school and 
about as busy as the medical in- 
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ternes who are on duty from 12 
to 24 hours per day. 


8. What Would the Interne Do 
After the Opening Periods of 
Training Including the Period of 
Training at the Capital City, and 
at the Largest City in the State 
Other Than the Capital City of 
the State If He Wished to Train 
Somewhere Else in 
(Note: Some men would like to 
go with their fathers or relatives 
or in a particular office.) 

a. The interne will first select 
his location after getting full in- 
formation from the supervisors 
as to the number of lawyers and 
the population 
which he selects. 
toany one of the counties of the 
state he wishes but only after he 
has had the opening periods of 
training, including the period of 
training at the capital city and 
two months in the largest city in 
the state other than the capital 
tity. (Note: This plan is draft- 
ed with a state like Michigan in 
mind, where there is one big 
metropolitan city and a state 
capital located elsewhere. Adap- 
lations would be necessary in a 
state like Indiana, where the two 
are combined, or in other states 
with differing circumstances.) 

b. If he wishes to locate per- 
manently in either of the cities 
where the training is given, he 
vill continue his practice train- 
ing in these places. 
¢. If he selects a county other 
an the county in which he is 
“ing trained, supervision will 
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be identical and he will still be 
under the Supreme Court and 
the State Bar. The rules will be 
the same in all counties and his 
manual of instructions will be 
unchanged and his training and 
duties will be similar. 

d. In the new location his 
working headquarters will be 
those approved or established by 
the State Bar. He will operate 
from the county building and he 
will be supervised also by the 
presiding judge in this circuit. 

e. He may even be allowed to 
work with a responsible and 
paying mentor, sponsor, or pre- 
ceptor, or to enter where there 
appears to be permanent em- 
ployment for him if approval is 
given by the state bar and the 
standards meet full approval. 

f. He will still continue to ac- 
cept and perform all assign- 
ments, and all remuneration 
paid from any source for his 
work will go to the common fund 
of the state bar for internes. 

g. He will continue to make 
general monthly reports of his 
accomplishments and activities 
to the state bar as the other in- 
ternes will have to do on forms 
provided by the integrated bar. 

h. His income will be the same 
as he received in the cities where 
he first began his training and 
he will receive his certificate to 
practice at the same time the 
rest of his class is so honored. 


9. Money. How the Interne- 
ship Plan Would Be Financed? 
All funds would be controlled by 
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the State Bar. Funds would 
have to come regularly from 
every county and every circuit 
and the State Bar. Some of the 
sources from which money could 
come are as follows: 

a. Increased dues of the full 
bar membership. 

b. Increased suit fees in all 
courts of record in all counties. 

c. Increased fees for defaults, 
decrees, and judgment orders. 

d. Salaries paid for work done 
by the internes. 

e. Appraiser and referee fees, 
administrator and executor fees, 
trustee and receivership fees. 

f. For briefing and other as- 
signments of his work. 

g. From donations and wills 
and trophy awards (similar to 
the Ross Trophy now competed 
for). 

h. From foundations. 


i. From sources similar to 
those which benefit hospital in- 
ternes, including work at official 
agencies and bureaus. 

j. From interne fees paid by 
opposing litigants in trial work. 

k. Grand jury investigation 
work. 

1. Abstracting. 

m. For services rendered as 
public defender or amicus curiae. 

10. Purpose. The purpose of 


this rotating interneship is to 
have the first year internes ro- 
tate work in as many courts and 
departments as possible so that 
they would be well equipped to 
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enter private, ethical practice in 
any kind of a law office. 


11. Will the Plan Succeed, and 
has the Plan Been Tried? This 
plan will succeed. Experience 
has actually been had with more 
than 25 young lawyers who had 
practiced less than three years. 

Under the supervision of the 
Supreme Court and the state bar 
and the judges, the internes 
would would be very well trained 
and supervised. They would 
learn to try lawsuits and they 
would learn of the benefits of the 
conciliation and pre-trial dock- 
ets. They would be serious 
about their profession, would 
not be just trying to get some- 
thing to do. They would all 
have a connection or an office 
at the end of the year, and they 
certainly would be happier. 


12. What Benefit Would All 
of This Be to the State Bar? 
The bar would be definitely im- 
proved. The law school and the 
office would be tied up for the 
first time in our history. The 
judges and the lawyers as well 
as the teachers would all have 
assisted in the training of the 
interne so his training would be 
complete. 

13. Conclusions. 

a. Will the Rotating Interne- 
ship be a Success? Yes, definite 
ly, for it has been successfully 
tried, on a small but definite 
scale. 

b. Is it Necessary? Yes, be 
cause there is a great need for 
it and most lawyers agree that 
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an interneship is necessary or, 
at least, that there must be some 
practice training after gradua- 
tion. 

c. Is the Period Too Long? 
No. Most lawyers flounder and 
waste their first year. 

d. Js this Plan Complete? No. 
It will take a long while to es- 
tablish this interneship plan 
properly. 

e. Will it Help the Young 
Lawyer’s Social Contacts and 
Better Living? It cannot help 
but do so because he will frater- 
nize with the older lawyers in a 
practical manner. 

f. Is it Paternalistic? No, be- 
cause it is an impartial, super- 
vised training of beginners in a 
respected profession and it ter- 
minates at the end of one year. 

g. Will it Adversely Affect 
Early Establishment in Special 
Fields? No, it will broaden the 
specialists. 

h. Can it be Comparable to 
the Fine Training Young Medics 
Get? Yes, because the law pro- 
fession has more courts, depart- 
ments, and commissions at its 
disposal than the medical pro- 
fession has hospitals and clinics 
at its disposal, and the training 
would be supervised by the state 
bar associations, the supreme 
courts, and judges of courts in 
all counties. 

i. Can We Finance It? Why 
hot? The medics do, and the 
young doctors survive on their 
tompensation. 

j. Will Young Internes be Pre- 
tented from Going in Offices of 
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Their Choice? No, but they 
won’t be hurried. They can now 
have time to appraise and to be 
appraised. 


k. Are Things Unsatisfactory 
for the Young Lawyer Now? It 
is apparent that they are. 


l. Would this Apply to All 
New Lawyers? It certainly 
would regardless of school 
grades, connections, or age. 


14, Finally. The legal profes- 
sion must be improved. The 
way to do it is to train the 
young. The experiences must 
not be along one line; they must 
be rotated. The man who elects 
to practice law should be trained 
by practical men and the work 
supervised. When the student’s 
school work is over, the state bar 
should take over in earnest for 
one year. The training must be 
standardized as it is in law 
school, only it must be from a 
practical standpoint. 


15. Authority to Establish the 
Plan. These ideas and the plan 
are not copyrighted or patented. 
Fortunately, there is power to go 
ahead at once with a plan for ro- 
tating interneship without legis- 
lation. Most state bar organiza- 
tions have the power under rules 
or statutes to aid in the promo- 
tion of improvements in the ad- 
ministration of justice and the 
advancement of the science of 
jurisprudence, in the improve- 
ment of the relations between 
the profession and the public 
and in promotion of the interests 
of the legal profession. 


Freedom of Speech and Assembly: 
The Problem of the Hostile Audience 


Condensed from Columbia Law Review, December, 1949 


RELATIVELY neglected aspect 
i of the conflict between lib- 
erty of expression and assembly, 
on the one hand, and the mainte- 
nance of public order, on the oth- 
er, is the extent to which the 
conduct of persons present at the 
scene of a speech may render 
governmental prohibition of oth- 
erwise lawful expression consti- 
tutionally permissible. The 
problem here begins where that 
of the typical free speech case 
ends—with the finding that the 
combination of speaker, speech 
and audience (persons who are 
present at the scene of a speech, 
whether or not they actually see 
or hear the speaker) creates a 
clear and present danger of im- 
minent substantial harm, in the 
form of a riot or serious breach 
of the peace. Here, however, the 
speaker has not been guilty of 
the type of utterance which has 
been regarded as restrainable 
under traditional free speech 
criteria; the threat to public or- 
der arises solely from the pres- 
ence in the audience of a group 
so intolerant of the speaker’s 
views or so hostile to him and his 
supporters that outbreaks of vio- 
lence are certain to occur. 

Several aspects of this prob- 
lem are suggested by the contro- 
versial case of Terminiello v. 
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Chicago, 337 US 1, 93 L ed 
1131, 69 S Ct 894 (1949), rehear. 
ing denied, 337 US 934, 93 Led 
1740, 69 S Ct 1490 (1949), and 
by rioting attendant upon the 
Paul Robeson concert at Peeks. 
kill, New York. To bring this 
problem into sharp focus, it is 
necessary to postulate (1) that 
a clear and present danger of 
serious public disorder exists, 
and (2) that this danger is é- 
ther an _ unjustifiable conse. 
quence of the content of th 
speech or else not causally relat- 
ed to the content at all. Specif- 
cally, the violence which will i: 
fact ensue may either be due t 
the reaction of an _ audience 
which has been genuinely, if ur 
justifiably, aroused by the speak- 
er’s words, or it may be part 
of a scheme of interfering with 
the assembly by force or by é 
threat of force calculated t 
compel prohibition of the meet- 
ing by the authorities. In either 
case, further complexity may lb 
injected by the speaker’s state 
of mind. Thus, his intentio 
may be to communicate his 
ideas, with or without the know! 
edge that at least part of his 
audience will become sufficiently 
provoked to indulge in acts @ 
violence. Or he may not onl} 
know that his appearance or hi’ 
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Partners in Protection — 
Legal Counsel and Corporate Surety 


A BRIEF MESSAGE 


REGARDING FIDUCIARY BONDS 


As an attorney retained to advise 
on estates, trusts, bankruptcy pro- 
ceedings and other fiduciary mat- 
ters or to act in a fiduciary capac- 
ity yourself— you are familiar 
with the advantages of corporate 
suretyship as opposed to various 
types of individual guarantees. . . 
also with the benefits obtained 
through the services of a thorough- 
ly sound, experienced surety. 

Your local representative of The 
tna Casualty and Surety Com- 
pany, on his part, is thoroughly 
aware of the necessity for com- 
petent legal counsel in such mat- 
ters. In cases where the fiduciary 
is assured of such counsel, he is 
prepared to cut a substantial 
amount of red tape and simplify 
the procedure of obtaining a bond 
for the attorney or his client. 


In cases where the attorney does 
not specialize in fiduciary matters 
but undertakes such counsel as a 
service to a client — your AZtna 
representative’s broad experience 
and familiarity with sources of 
information often saves considera- 
ble time for the attorney he serves. 

These are only a few of the 
reasons why many leading attor- 
neys call on their local A&tna 
Casualty and Surety Company 
representatives whenever they are 
obliged to obtain or advise on the 
procurement of a fiduciary bond. 
They find that the attorney and 
the representative of a good surety 
are natural partners — working 
for the protection of the clients 
they both serve. 


RINA CASUALTY AND SURETY COMPANY 


AFFILIATED COMPANIES: 


AUTOMOBILE INSURANCE COMPANY 


HARTFORD 15, CONNECTICUT 


STANDARD FIRE 


AITNA LIFE INSURANCE COMPANY 


INSURANCE COMPANY 
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speech will have this effect, but 
intend it as well. 

Theoretically, the problems 
presented by the combinations of 
these factors are susceptible of a 
number of alternative solutions. 
First, since there exists a clear 
and present danger of violence 
(Postulate 1) of which the 
speech is at least a “but for” 
cause, the meeting could be pro- 
hibited regardless of the motives 
of speaker or audience. Con- 
versely, inasmuch as the speech 
does not justify the reaction of 
violence (Postulate 2), no inter- 
ference with the speech might be 
tolerated. In addition to these 
standards which look solely to the 
objective aspects of the problem, 
subjective or ethical criteria may 
be formulated in terms of the 
various possible states of mind 
of speaker, audience or both. 

But a more fundamental dis- 
agreement underlies this diver- 
gence of criteria. There is no 
dissent from the proposition 
that the successful reconcilia- 
tion of order and liberty is 
essential to the existence of a 
democratic society. There is 
dispute as to how this recon- 
ciliation may be achieved. Two 
basically diverse approaches 
may be discerned. One main- 
tains that liberty is extinguished 
when intolerance or illiberalism 
is, in the name of order, permit- 
ted to silence unpopular opinions. 
The right to express the com- 
monplace, to agree with the mul- 
titude, does not, it is said, ex- 
haust the scope of freedom of 
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expression. The nation which 
makes its least educated and 
least tolerant citizens the arbi- 
ters of the extent of permissible 
expression is doomed to stagnate 
and decay. It is the duty of the 
state to preserve order by con- 
trolling the mob, and the admit- 
ted difficulties of this procedure 
will not justify adoption by the 
authorities of the easy expedient 
of suppressing the speech. More- 
over, it is unwise to let erroneous 
beliefs acquire the glamor of the 
forbidden; in the broad daylight 
of open debate folly masquerad- 
ing as sense is soon detected. 

While agreeing in principle on 
the desirability of protecting 
the expression of unpopular 
ideas, the proponents of the 
other view argue that on the 
road to the ideal society, where 
placid intellectual contemplation 
greets even the most unorthodox 
opinions, local authorities must 
deal with the reality of intoler- 
ance. Recent European experi- 
ence has again shown, they point 
out, that when the preservation 
of order is dogmatically subordi- 
nated to freedom of speech there 
is grave danger that freedom 
will be lost altogether. This is 
so because the recurrence of dis- 
order leads to a demand for to- 
talitarian measures of control, 
which are permanently destruc- 
tive of all liberty. It is, there- 
fore, in the interest of the 
greater good of preserving 4 
free society that individual exer- 
cises of freedom of expression be 
restrainable. 
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This line of reasoning appears 
to the disciples of the former 
school to be the kind of danger- 
ous self-deception which leads to 
the adoption of totalitarianism 
in order to avoid the rise of 
totalitarianism. Which prompts 
the preservers of order to point 
out that adherence to the oppo- 
site view is bound to result in 
the loss of freedom in the at- 
tempt to preserve freedom. And 
30 on. 

Again, there are those who 
share neither of those diametri- 
cally opposed views but subscribe 
to various theories which would 
draw the line between permissi- 
ble and prohibitable speech at 
some intermediate point. For 
example, it may be believed that 
freedom of speech — should 
triumph over the preservation of 
order when the speaker desires 
to communicate his opinions, but 
not when he intends to provoke 
outbursts of violence. Or it may 
be argued that, while govern- 
mental interference with the 
meeting is appropriate when the 
audience has been genuinely en- 
raged by the speech, a meeting 
may never be prohibited solely 
because hostile mobs have 
threatened to disturb it by riot- 
ing, 

Clearly, each of these conflict- 
ing attitudes is consistent with 
a democratic philosophy. The 
lisagreement is not as to prin- 
tiple but as to fact, or more 
precisely, as to prediction; at the 
tot of the mutual accusations 
of indulging in suicidal paradox 
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lies a disagreement as to the 
probable effects of disorder, on 
the one hand, and of deprivation 
of non-conforming thought, on 
the other. Decision here is 
fraught with grave responsibil- 
ity, for error, when perceived, 
may be beyond correction. 
Which is the correct estimate— 
one or the other of the extreme 
viewpoints or some intermediate 
position—is not within the prov- 
ince of the law. But it is the 
task of legal science to provide 
the legal mechanics for carrying 
into effect the policy derived 
from whichever estimate is con- 
sidered to be correct. -If to every 
such policy there may be as- 
signed that one of the tests pre- 
viously referred to which will 
best effectuate it, the develop- 
ment of useful legislative and — 
judicial criteria will result. 

For those whose faith in lib- 
erty is not dimmed by fear of 
disorder the logical solution is to 
permit all independently lawful 
speech. Similarly, the prohibi- 
tion of all speech leading to dis- 
order is the corollary of the be- 
lief that failure to prevent riots 
is ultimately destructive of all 
freedom. In either case the test 
is easily applied, but its adoption 
would require a greater confi- 
dence in the truth of its under- 
lying premise than many per- 
sons have. Those who deem it 
wiser to take an intermediate 
position will prefer the more dis- 
criminating subjective criteria, 
despite the added difficulties 
which they entail. They may 
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think that legal significance 
should attach to the ethical dis- 
tinction between the crusader 
whose zeal impels him to voice 
his beliefs heedless of conse- 
quence and the provocateur who, 
eschewing less subtle ways of 
inciting passions, exploits the in- 
tolerance of the mob to attain 
his goals of disorder and vio- 
lence. If, in addition, they re- 
gard the zealot as deserving of 
the protection of the law wheth- 
er his audience be bent upon dis- 
ruption or merely intolerant of 
his opinions, they will find a 
satisfactory test in terms of the 
speaker’s mental state alone. On 
the other hand, this standard is 
inadequate if, because mainte- 
nance of order is deemed the 
dominant factor, a genuinely 
aroused audience is thought to 
warrant restraint of any speech. 
This latter view, of course, im- 
plies a test in terms of the state 
of mind of the audience alone, 
but it is a partial test only, 
which cannot be usefully applied 
when the audience is not enraged 
by the speech but eager to fo- 
ment disorder. It is true that 
the combination of this type of 
audience and a speaker whose 
aim is to communicate his ideas 
gives rise to what is probably 
the most meritorious case for 
permitting and protecting the 
meeting. But it is also true that 
the clearest case for prohibition 
of the meeting is made out when 
both the audience and the speak- 
er are motivated by a desire for 
civil strife. 
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The respective functions of the 
subjective criteria thus become 
apparent. In the preceding ana. 
lysis speakers have been clas. 
sified into those who desire to 
communicate ideas and _ those 
who intend to promote disorder 
and breaches of the peace. Sim. 
ilarly, two types of audience 
have been distinguished: listen. 
ers who are honestly, although 
unjustifiably, enraged by the 
speech and groups who attend 
with a preconceived intent t 
create disturbances. Finally, it 
has been attempted to utiliz 
the four possible combination: 
of subjective factors in order to 
devise standards which would be 
useful in deciding the type of 
free speech case discussed but 
would avoid the necessity for 
dogmatic commitment which 
characterizes both of the objec. 
tive criteria. The results of this 
attempt may be summarized a 
follows: 

(1) If the speaker intends t 
create disorder, the speech is 
prohibitable. 


(2) If the speaker desires t 
communicate his ideas and the 
audience intends to create dis- 
order, the speech is permissible. 


(3) If the speaker desires t 
communicate his ideas and the 
audience is genuinely aroused, 
the speech is 

(a) permissible if it is thought 
that such a speaker may not be 
held responsible for the intoler- 
ance of his audience; or 


(b) prohibitable, at least 
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where the speaker knows of the 
danger of riot, if there is a ten- 
dency to feel that the preserva- 
tion of order should prevail over 
the right to speak. 

It thus appears that only in 
fact situation (3) would the legal 
consequences differ with the esti- 
mate as to the best method of 
reconciling liberty and order. 
For the holders of the view im- 
plicit in (3) (a) the “intent of 
the speaker” test provides a 
single criterion applicable to all 
four fact situations: the speech 
is prohibitable if and only if the 
speaker intends to create dis- 
order. For those who subscribe 
to the view basic to (3) (b) the 
test is more complex: the speech 
is prohibitable if and only if 
either the speaker intends to cre- 


We Are Told This One Is True 
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ate disorder or the audience is 
genuinely aroused or both of 
these conditions concur, 

The foregoing discussion is in- 
tended to serve a twofold func- 
tion. First, on the legislative 
level, it may be of assistance in 
drafting statutes and ordinances. 
At whatever point the line be- 
tween permissible and prohibita- 
ble speech in cases of this type 
is drawn, the statutory test 
which will most nearly carry this 
policy decision into effect is 
ready at hand. Second, in the 
absence of a specific enactment, 
this analysis may furnish guid- 
ance to the courts, for choice of 
policy will imply the choice of 
test, which need then only be 
applied to the ascertained facts. 












My boss, who is a lawyer, finds it necessary to inter- 
view his clients for a long period of time in order to get 


all the facts. 


Sometimes, in telling his story, a client 


will get excited, and anyone listening would come to the 
conclusion that the men were having a heated argument, 
whereas in fact my boss is simply trying to get a complete 
story of the case from the client. 

A few days ago the boss’ young son came to our office 


to see his father. 


His father was busy interviewing a 


client, so I told the little fellow to go into the library and 


wait for his father. 


After waiting a short time, the boy 


came into the outer office, looking sad and troubled. He 
evidently had been listening to his father discussing a 
case with one of his clients, and it seemed to him that his 
father was losing the argument. 

As the boy came close to my desk, he told me that he 


wished his mother was there. 


So I straight-way asked 


him if something was wrong. He replied, “No, but she 
sure can argue much better than my father.” 


—Contributed by the lawyer’s secretary. 












HE feminine name of “Susan- 

na” (Hebrew “Shoshanna,” 
which means ‘“Rose’’), from 
which the diminutives “Susan” 
and “Sue” are both derived, is 
known to musicians, politicians, 
and Bible scholars, to painters 
and poets, and to members of the 
legal profession—but for differ- 
ent reasons. Susanna was the 
heroine of the covered-wagon 
pioneers who sang mournfully 
to her of the vagaries of the 
weather as they crossed the 
plains a century ago. She was 
also the inspiration for Alf Lan- 
don’s ill-fated campaign for the 
Presidency in 1936. 

To those who delve in sacred 
lore, the “History of Susanna” 
is an apocryphal book between 
the Old and the New Testa- 
ments, believed to have been 
written about the middle of the 
Second Century, B. C., and rec- 
ognized in the Catholic (Douay) 
and Anglican Scriptures, but not 
by the non-Episcopal churches. 

For obvious reasons, painters 
and poets have considered Su- 
sanna a favorite theme. But to 
lawyers and judges her name 
chiefly recalls a thrilling account 
of history’s most dramatic cross- 
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“Oh, Susanna” — History’s 


By IRVING SHORE 
Of the San Francisco Bar 


examination. Whether legend- 
ary or divinely inspired, the tale 
of Susanna furnishes an out- 
standing example of the funda- 
mental principles of the law of 
evidence. 

In Babylon lived Joacim, a 
very rich man, who had a beau- 
tiful wife named Susanna. Two 
elderly men, much respected by 
the community, visited their 
friend Joacim and become struck 
by the beauty of his wife. Al- 
though “they were both wound- 
ed with her love,” yet neither 
would admit it to the other, “for 
they were ashamed to declare 
their lust, that they desired to 
have to do with her.” 

It was Susanna’s habit to 
bathe in her private garden ad- 
joining her house, and the two 
elders separately hid themselves 
there to watch her. The senior 
“‘Peeping Toms” discovered each 
other, acknowledged their clan- 
destine purpose, and agreed to 
act in concert. 

When Susanna’s maids had 
left her, “the two elders rose 
and ran to her,” professing their 
ardor and demanding that she 
yield to them both. “If thou will 
not,” they threatened her, “we 
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will bear witness against thee, 
that a young man was with 
thee.” 

Susanna replied that it was 
better for her to fall into the 
hands of the elders “than to sin 


in the sight of the Lord.” With 
that, one of the elders opened 
the garden door and called the 
maids, and the two elders then 
declared that as they walked in 
the garden, they had surprised 
Susanna in adultery with a 
young man, who, being stronger 
than they, had leaped over the 
wall and escaped. And, they 
added, Susanna had declined to 
reveal his identity. 

At the trial the next day the 
elders repeated their testimony 
and Susanna was condemned to 
death. But Susanna wept and 
prayed, and the Lord responded 
by sending a young man named 
Daniel, who accosted the group 
that was leading Susanna to the 
place of execution. 

Said Daniel in a loud voice: 
“Are you fools, that you con- 
demn a woman without knowl- 
edge of the truth, on false testi- 
mony ?” 

The leaders of the execution 
party were sarcastic: “So? 
Suppose you come and show us 
the truth, seeing that God has 
given you so much wisdom!” 


Daniel accepted the chal- 
lenge: “Let me examine these 
witnesses.” Sending one of the 


witnesses away, he asked the 


COMMENT 








EDWIN H. FEARON 


Charter Member of American Society 
of Questioned Document Examiners 


Handuniting Expert 


707 BESSEMER BLDG., 


PITTSBURGH 22, PA. 
Tel. ATlantic 2732 


Examiner and Scientific Photographer of 
ng Documents including Handwrit- 
» Typewriting, Inks, Papers, and Era- 
ome Specialist in ultraviolet and infrared 
photography. Qualified in all courts. 


other, “Now tell us under what 
tree you saw the woman and the 
man companying together?” 

“Under the mastic tree.” 

Calling the other witness, 
Daniel repeated the question. 

“Under an elm tree,” was the 
reply. 

The assembly then “cried out 
with a loud voice” and decreed 
death to the elders according to 
Jewish law, under which, if a 
witness swore falsely, his pun- 
ishment was the same penalty 
as was sought to be inflicted on 
the other. The elders were put 
to death for seeking to cause 
Susanna’s death. 

The conclusion related in the 
Good Book is not the conven- 
tional Hollywood ending. Su- 
sanna was already married, and 
therefore went home to her hus- 
band; it is presumed that she 
lived happily ever after with 
him. Daniel went on alone to 
achieve eternal fame as the 
reader of the “handwriting on 
the wall” and as co-occupant of 
a den of lions. 






AMERICAN BAR ASSOCIATION SECTION 


The publishers of Case and Comment donate this space to 
the American Bar Association to permit the Association to 
bring to our readers matters which the Association deems 
to be of interest and practical help to the general practi- 


tioner. 


A Word of Appreciation 


ss\HE American Bar Associa- 

tion wishes to thank the pub- 
lishers of Case and Comment for 
making this space available to 
it in this popular lawyer’s mag- 
azine which is read by so many 
American lawyers. Through 
these pages the Association 


hopes to demonstrate the extent 
of its manifold activities for the 
improvement of the lawyer, his 
lot, and his role in society.” 
(signed) Cody Fowler 
President, 
American Bar Association 


The Legal Profession 


| ote American Bar Association 


recently asked several out- 
standing members of the legal 
profession if they were happy 
in their choice of this particular 
profession. Below are the an- 
swers given to this question by 
Dean Roscoe Pound and U. S. 
District Judge Harold R. Me- 
dina. 

“One of the classical Roman 
jurisconsultants, whose words 
are preserved in Justinian’s Di- 
gest, said of lawyers: ‘For we 
cultivate justice and profess the 
science of the just and the un- 
just.’ Daniel Webster, himself a 
lawyer, said that justice was the 
greatest interest of man on 
earth. It is an interest promot- 
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ed by a body of men who pursue 
it as a learned art in the spirit 
of a public service. In other 
words, rightly cultivated, it isa 
profession. The jurisconsultants 
were both lawyer and law teach- 
ers. I am indeed glad to have 
had the good fortune of follow- 
ing both-professions.” 


(signed) Roscoe Pound 


“My life as a lawyer has been 
full of thrills from start to fin- 
ish. Each succeeding day seemed 
to bring some new and interest- 
ing task to test one’s mettle. It 
meant hard, gruelling work but 
nothing worth while comes eas 
ily; and persistent effort day in 


and day out over the years 
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Have you ever told a client: “I am sorry, but there is nothing 
I can do for you’’? 
Before reaching this decision, did you consider the source 
of relief that is designed to begin where the law leaves off? 
he extent Such relief is found in Equity Jurisprudence, whose 
ee - fundamentals are right and justice, resting upon the truths 
ciety.” of morality rather than arbitrary customs and rigid dogmas. 
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toughens one up and is a great 
character builder. Then, too, 
there is the joy and satisfaction 
that comes to every worker as he 
plies his trade or profession and 
comes to master its skills and 
techniques. After the first few 
years of struggle to get started, 
one suddenly becomes conscious 
of the indispensable part law- 
yers play in the functioning of 
our whole democratic system; 
and one realizes that over and 
beyond the fees which mean our 
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daily bread, we lawyers are 
spending our lives in helping 
those in trouble or distress and 
that we are an integral part of 
the administration of justice it. 
self. It is a grand thing to 
listen to some lawyer in the twi- 
light of his days as he tells of 
the good old times and what he 
did and the cases he tried. Yes, 
it is just wonderful to be a 
lawyer.” 


(signed) Harold R. Medina 


Exert Profession’s Influence Through Your 
Bar Associations 


terre: statistics indicate 
\ that the American people 
have something less than com- 
plete confidence in lawyers. 
They indicate that only twenty- 
five per cent of the people are 
friendly to our profession. Of 
the remainder, twenty-five per 
cent are hostile to us and fifty 
per cent know too little about us 
to express an opinion. 

Be that as it may, the Ameri- 
can people listen to the lawyer 
when he speaks. They realize 
that because the lawyer is spe- 
cially trained in such matters, 
his opinion on governmental pol- 
icies and developments is worthy 
of special attention. This is 
especially true in the smaller 
communities where the lawyer 
is more likely to be known and 
respected. But the personal 
opinion of the individual lawyers 
is often discounted because the 
public may believe that it is col- 


ored by the interest of a client. 
But whether the community is 
large or small, when lawyers as 
a group take an aggressive 
stand their recommendations 
and opinions are accorded great 
weight by the public. 

Lawyers are subject to criti- 
cism for having too much rugged 
individualism. Each of us is too 
much inclined to be dependent 
upon himself to meet day to day 
problems. This self-dependence 
has its virtues, but we must not 
lose sight of the fact that we 
are living in a day of organiza- 
tion. Changes in our way of 
life are being accomplished, not 
so much by individuals as by 
groups. Time and again, we 


have seen an aggressive, orgal- 
ized minority impress its wil 
upon an acquiescent, unorgal- 
ized majority. This fact should 
convince us that the individual 
acting alone, 


lawyer, cannot 






make 
the v 
of lif 
ing ii 
gradt 
ernm 

Th 
lawyeé 
lems 
throu 
These 
organ 
lawye 
their 
are t 
which 
can ] 
force 
which 


ae 















ers are 
helping 
ress and 
part of 
istice it- 
hing to 
the twi- 
- tells of 
what he 
ad. Yes, 
to be a 





Medina 


a client. 
nunity is 
wyers as 
geressive 
endations 
ded great 


; to criti- 
ch rugged 
f us is too 
Jependent 
lay to day 
ependence 
- must not 
t that we 
organiza- 
r way of 
‘ished, not 
als as by 
again, we 
ve, orgal- 
s its will 

unorgal- 
‘act should 
individual 
e, cannot 











CASE AND 





make our people fully appreciate 
the value of the American way 
of life and the chances of los- 
ing individual liberties through 
gradual encroachment of gov- 
ernment. 

There is but one answer. We 
lawyers must approach the prob- 
lems of the twentieth century 
through our bar associations. 
These associations are the only 


organizations through which 
lawyers can effectively exert 
their combined influence. They 


are the organizations through 
which we can reach the Ameri- 
can people with the greatest 
force and effect and through 
which we can best and most con- 
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vincingly inform our citizens of 
the full involvements attendant 
upon developments in govern- 
ment. 

When I say ‘associations,’ I 
purposely use the plural. The 
task which we face is a difficult 
and vital one. It should be met 
with all of the strength at our 
command. It requires the active 
support of the local associations, 
the state associations, and the 
national association, all func- 
tioning together and each in its 
respective fields.” Extracted 
from a speech by Cody Fowler, 
President of the American Bar 
Association, before the State 
Bar of South Dakota. 





“Mhicneachdain” 


Reference was made in our issue of December 9th to a 
letter written by Asquith, L. J., to THE TIMES concerning 
the correct spelling “for the surname of the unfortunate 
man who made legal history by evoking the famous rules 
about legal insanity.” This is a matter which seems to have 
troubled Sir Ernest Gowers, the Chairman of the Royal 
Commission on Capital Punishment, who has decided to 
follow the spelling “M’Naghten” which we have adopted, 
following Clark and Finelly. His researches did not disclose 
any good reason for refusing to follow the lead of the repre- 
sentatives of the Home Office who appeared as the first 
witnesses before the commission and adopted this spelling. 
“So for us,” he writes in a letter published in THE TIMES 
of December 16th, “The rules will be the M’Naghten rules: 
any witness who spells the name differently will be treated 
as a deviationist, and forced into conformity by the printer.” 
A second letter by Asquith, L. J., published in the same issue, 
records that a correspondent who signs himself “Mc- 
Naughten” (a sixth variant) told his lordship that all 
English variants were equally right and equally wrong, the 
name being Gaelic and its true form was Mhicneachdain. 
With the greatest respect we do not propose to follow the 
learned lord justice’s suggestion that “in the future we 
speak—or rather write—of the Mhicneachdain Rules.” 


—The Law Times: Volume 208-371 Dec 30, 1949 


Temporary Protection 


‘ b 
For Inventions rorp w’ Harrs 


of the Los Angeles Bar 


Member of American 
Patent Law Association 


Reprinted from the Los Angeles Bar Bulletin, April, 1950 


AWYERS often need some gen- 

deral knowledge as to patent 
procedure as a minor incident 
to other problems they are called 
upon to solve. Often a client be- 
lieves he has made an invention 
but it does not seem advisable to 
go to the expense of retaining a 
patent attorney or agent until 
other problems are solved, or un- 
til the client is able more accu- 
rately to estimate the probable 
value of his invention. The 
question then arises as to what 
sort of preliminary protection 
on his invention the client can 
obtain without incurring the ex- 


pense of consulting a patent at- 


torney or agent, and there is no 
good reason why every attorney 
should not be able to give advice 
on this point. In fact, general 
attorneys can render a real pub- 
lic service if they have sufficient 
knowledge to enable them to give 
their clients preliminary advice 
at a time when the clients are 
greatly in need of it, and the fol- 
lowing rather elementary state- 
ments should be helpful. 

An inventor has an inchoate 
right to his invention whenever 
he has a complete conception of 
it and of the means by which an 
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embodiment of it can be made 
and used. The client may later 
need proof as to his date of con- 
ception, and lawyers in general 
practice should be able to advise 
a client as to what can be done 
to protect himself. Every law- 
yer understands how difficult it 
is to go back after any consider- 
able lapse of time and prove 
facts by (often conflicting) tes- 
timony which is not supported 
by a written record and the date 
of which cannot be proved. 

Patent attorneys and agents 
often have this problem and wel- 
come any sort of record by 
which a date of conception can 
be established. Frequently no 
such records exist and, since in- 
ventors are inclined to be secre- 
tive and hence do not disclose 
their inventions to others, no 
testimony of others as to this 
date is available. Testimony of 
the inventor himself unsup- 
ported by other evidence or ree- 
ords, the date of which cannot be 
proved by others, has very little 
weight, as any lawyer will ur 
derstand. 

What the inventor may need is 
a written record of the facts 
needed to prove a date of cor- 
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Dear Miss R. M.: 


Please thank your Boss* for his 
nice letter which we greatly appre- 
ciate. He is absolutely right, for his 
experience is borne out by that of 
many other lawyers and law students 
who have been good enough to 
write us highly complimentary 
letters about Dr. Clark’s book. 

SUMMARY OF AMERICAN 
LAW isa “‘best-seller’’ that affords an 
excellent starting point on any legal 
question, since it gives references 
to the outstanding Law Review 
Notes, to A.L.R. Annotations and 
to American Jurisprudence. 

It fills the need of every lawyer 
and student who wants to refresh 
his knowledge of thirty-one basic 
law school subjects. 

It was prepared by an experi- 
enced teacher and law writer, Dr. 


*Name on request 
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George L. Clark, and it contains 
a brilliant introduction by Dean 
Roscoe Pound. 

SUMMARY OF AMERICAN 
LAW has an excellent factual index, 
and it makes plain the interrelation 
of legal subjects so that the user may 
readily comprehend the exact place 
each subject occupies in our juris- 
prudence. 

It is a “best-seller” that is good 
for a lifetime in the practice of law. 

We have added, for the conven- 
ience of students, an Appendix con- 
sisting of a Law Quizzer which is 
extremely valuable in preparing for 
law school and bar examinations. 

And best of all, the price is still 
only $7.50 a copy with delivery 
charges prepaid. 

Faithfully yours, 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 


Rochester 3, N. Y. 
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ception, this record being signed 
and dated by good witnesses who 
can later testify that the inven- 
tion was fully disclosed to them 
on the dates on which they 
signed the record. The value of 
such a record depends, to some 
extent, upon how completely it 
discloses the invention but even 
a very poorly prepared record 
may be of value, since any de- 
fects in the record can usually 
be later supplied by the wit- 
nesses, if they understood the 
invention at the time they signed 
and dated the record. 

The average inventor himself 
can prepare a preliminary dis- 
closure which will serve to es- 
tablish a date of conception. I 
recommend that it be written in 
ink and, if necessary, on a large 
sheet of paper which can be 
folded twice producing eight 
pages each 84x 13 inches. That, 
is, the sheet would be 17 x 26 
inches, or thereabouts. It should 
be illustrated by rough sketches 
or photographs pasted to the 
sheet. The written description 
should describe the objects 
sought to be accomplished by the 
invention and how they are ac- 
complished. No oath, claims, or 
other formal parts found in a 
patent application need be in- 
cluded. The inventor should 
sign and date the disclosure un- 
der the legend “invented by” and 
each witness should sign and 
date it under the caption “wit- 
nesses.” Obviously, if an inven- 


tor has made a model of his in- 
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vention it should be shown and 
explained to his witnesses and 


thereafter preserved. If the 
model was made by any one oth- 
er than the inventor, that person 
should be a witness and if he 
was paid for his services by 
check, the check after it is 
cashed, should be preserved, 
Any lawyer will be able to think 
of other proofs that can be per- 
petuated in special cases and will 
realize that it will help if these 
proofs are mentioned in some 
way in the preliminary disclo- 
sure. 
_ Owing to the pernicious activ- 
ities of certain advertising 
agencies, there seems to be a 
widely spread belief that an in- 
ventor can protect himself by 
writing such a disclosure, which 
is witnessed by no one, and mail- 
ing it to himself in a sealed en- 
velope which he holds unopened 
until he needs proof of inven- 
tion. This is rather silly as any 
lawyer will recognize. Rubber 
cancellation stamps such as used 
by the post office could be easily 
counterfeited, and such spurious 
proof could be easily fabricated. 
It should, however, be recog- 
nized and explained to the client 
that such preliminary disclo- 
sures give an inventor no rights 
and are quite temporary in their 
nature. Unless an_ inventor, 
after conceiving an invention, 
proceeds with reasonable dili- 
gence to reduce it to practice, 
proof of early conception is of 
little value. In other words, an 
inventor who prepares a proof 
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of conception as above described 
and lays it away, doing nothing 
further with it until he discovers 
someone else is working along 
similar lines, will obtain very lit- 
tle advantage from such a disclo- 
sure. The only way anyone gets 
any vested rights to an invention 
is by the issue of a patent. The 
only merit in any such prelimi- 
nary disclosure is that it gives 
an inventor a little temporary 
protection at low cost which is 
often highly desirable. If he ex- 
pects to get any real protection, 
he should file a patent applica- 
tion. 

The principal reason why I 
suggest that general attorneys 
so advise their clients is that 
such general attorneys are often 
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in contact with inventors who 
hestitate to consult a patent at- 
torney or agent. The above ad- 
vice is like that given under the 
heading ““What to Do Before the 
Doctor Arrives,” and probably 
has about equal value. 

The average amateur inventor 
often loses substantial rights 
due to being too suspicious to 
seek advice from a patent law- 
yer but, in some cases, he may 
consult his general attorney. It 
is not suggested that general 
lawyers go very deeply into pat- 
ent practice, but a little good 
and timely advice by a general 
practitioner may preserve a cor- 
pus that would otherwise be lost 
beyond resuscitation by the pat- 
ent practitioner. 


A Business Letter to a Lawyer 


Albequerke, N. MEX 
1-i0-50—118Bkack St 


Lawyer clim Collings, % High Sherif. 


Dear lawyer 


amarilo Tx, 









To let You have som Enfer Mation I Was engured and Hurt 
Verry Serious about 12-23-49 on a Transite contenella Bus 
Between Huston and Shresport a Short Distance as Well as 
Ican Esplain To you. Now I has give them all This time and 
judge c. R. Bill Shulty wrote Them For me and They has not 
give me no Contesiteration yet I wohld come to Amarilo but 
I has not got the Money to come on. they has not sent a 
penny when I had to go to the Hospital to Bare no eexpenses 
or Dr Bill. They tole me was I HURT Enough could go to 
any Dr at Thir Home or Dallas. but I goes on to Tyler Tx 
to My Brothers Funerll and Had to see a Dr Thair and 
Rushed from Tyler Tx To There home and Fell out on That 
Followin Sat Morning now I caint hardly get aroun my 
conditions Are bad Yours Rexpe. Jake J Peeper or Dr. 
Peeper as I is called 


Contributed by : Aida Mumford Calhoun 


Amarillo, Texas 





by JOSEPH S. LORD, III 
OF THE PHILADELPHIA BAR 


Condensed from the Shingle, April, 1950 | 


[ LCERS, of course, fall within 

the natural orbit of lawyers 
and doctors. 
they get them and doctors be- 
cause they are popularly thought 
to cure them. However, as a re- 
sult of recent research, we have 


Lawyers because 


found that, at least among 
plaintiffs’ lawyers, doctors are 
actually responsible for many 
cases of ulcers. Our poll of 100 
plaintiffs’ lawyers (ergo, all of 
whom had ulcers) showed that 
66 cases were caused by miscel- 
laneous causes; and the remain- 
ing 34 arose because of uncoop- 
erative doctors. 


These 34, in turn, included 
doctors who wouldn’t come to 
court at all; doctors who could 
come only at 4 o’clock Friday 
afternoon or on Saturday morn- 
ing; and doctors who appeared, 
but had no records, no bill and 
no opinion. Of course, no com- 
pletely valid conclusions can be 
drawn from these meager fig- 
ures alone. An accurate study 
would consider the individual 
lawyer’s threshold of pain, his 
endurance, his resistance and his 
income tax bracket. The statis- 
tics do show, however, that there 
now exists a grave threat to the 
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“Physician, Heal Thyself” 








continued good health of a well- 
defined segment of our Bar. 
This situation, if it continues un- 
abated, is quite likely to increase 
the Bar Association group acci- 
dent and health rates. Hence, 
it must concern us all. Is there 
a cure for the doctor? 

In a legal Utopia, the lawyer 
calls the doctor on the telephone, 
and the conversation goes some- 
thing like this: 

“Good afternoon, Doctor. This 
is T. J. Lex, a member of the 
Bar. I represent Mrs. Plain, 
your patient, who was injured 
when a five-ton truck jumped the 
sidewalk, ran into the living- 
room and knocked Mrs. Plain 
against her Aspidistra. Her 
case is listed for two weeks from 
Monday and I would like to talk 
to you about your bill for $373 
and about coming in to testify. 

“Yes, indeed, Mr. Lex, I'll be 
glad to see you any Monday, 
Wednesday or Friday afternoon, 
or Saturday morning. Two 
weeks from Monday, you say? 
I’ll make every effort to be avail- 
able, barring emergencies, of 
course. 

“Of course, Doctor. 
you very much.” 


Thank 
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That’s Utopia. Actually, aft- 
er the lawyer makes his opening 
gambit, the doctor says either: 

(a) “ae. 

(b) “I’m too busy for any 
court work.” 

(c) “Look here, 
room full of patients. 
talk to you.” 

(d) “I’ll send you an affidavit. 
That'll have to do.” 

(e) “I’ve got more important 
things than that. All Mrs. Plain 
had was a couple of fractured 
vertebrae and a crushed kidney.” 

(f) Any combination or var- 
iation of the above. 

But let’s assume for the mo- 
ment that Mr. Lex is fortunate 
(or persistent) enough to pierce 
the Iron Curtain and is able to 
claim a fleeting moment of the 
doctor’s time. He may be able 
to make an appointment to see 
the doctor in advance of trial. 
More probably, though, he won’t. 
He will have to take the chance 
that “his Honor will indulge 
him a moment” when the doctor 
arrives. Thus, counsel will have 
a good five minutes to review 
the injuries, the diagnosis, the 
treatment, the prognosis, and 
the bill. At the same time, he 
must make sure that the doctor 
expresses his opinion in the 
magic and mystic ritual of the 
Supreme Court so that his client 
won’t be non-suited. 

In addition to all this trouble, 
the lawyer has either paid on de- 
mand, or will pay, varying sums 
of money for the dubious priv- 
ilege of (a) incurring the doc- 


I’ve got a 
I can’t 
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tor’s displeasure; (b) fifteen 
minutes of Court time. 

Of course, the doctor never 
gets to Court as easily as we got 
him there in the last few para- 
graphs. First, he must be con- 
vinced that going to Court is not 
the same as espousing socialized 
medicine, but even with this 
hurdle over, the plaintiffs’ coun- 
sel must nevertheless avoid other 
standard tank-traps. Such as: 

“T can’t make it that week— 
there’s a convention of navel 
doctors which I must attend. 
Make it the following week.” 
All the argument in the world 
won’t convince him that cannot 
be done. 

Or: “Well, I operate all day 
Monday. Tuesday, I have office 
hours until three. I might make 
it, at 4:30 on Tuesday.” Oh, 
well! 

What are the results of all 
this, aside from ulcers? Most 
important, cases are improperly 
prepared through no fault of the 
lawyer. And then, there are the 
cases that just don’t get tried— 
again through no fault of the 
lawyer. After waiting for three 
years to find a busy defense coun- 
sel in a position on the list with 
no one ahead of you—say, No. 1 
on Monday—the doctor can't 
come in until Tuesday. So you 
pass the case until Tuesday. In 
the meantime, someone whose 
doctor left the convention early 
is able to try. He takes your op- 
ponent and keeps him busy until 
Wednesday. Then there are no 
rooms open. You finally could 








get 

erno 
busy 
Thu 
can’ 
timc 
way, 
in a 
char 
and 

your 
off t 
pear 


abov 
tivel 
way 
a lit 
othe 


adm 
jure 
port 
mon 
cour 
edie: 
gral 
syst 
basi 
ing, 

twee 
“eye 
high 
forn 
coop 
pant 


has 

trial 
cian 
at a 
quer 
be ¢ 
pati 






CASE AND 





get assigned Wednesday aft- 







fifteen ernoon, but your doctor is 
busy Wednesday afternoon and 
* never Thursday morning, and you just 
we got can’t find enough irrelevant tes- 
W para. | timony to stall that long. Any- 
be con- way, by this time, the doctor is 
‘'t is not in a fit of pique at having to 
cialized change his appointments, etc., 
th this} and wants no part of you or 
s’ coun- your case. So your case goes 
id other off the list. The next time it ap- 
uch as: } pears as No. 75 on Wednesday. 
week— If the lawyer concerned in the 
f navel above horror story is compara- 
attend. tively young, he’s well on his 
week.” way to his first ulcer. If he’s 
e world | a little older, he just adds an- 
t cannot other to his collection. 
Actually, any sane lawyer will 
- all day admit that the cure of the in- 
ve office jured is intrinsically more im- 
ht make | portant than the collection of 
7.” Oh, money for their injuries. But 
courts of justice and the rem- 
s of all edies they provide are an inte- 
? Most gral part of our democratic 
properly system. Those remedies have a 
ilt of the basic social importance, provid- 
e are the ing, as they do, the buffer be- 
t tried— tween the unrequited wrong and 
t of the “eye for an eye” concept. This 
for three high function cannot be per- 
nse coun- formed adequately without the 
list with cooperation of necessary partici- 
ay, No. 1 pants. 
or can't No doubt every lawyer who 
So you has had any personal injury 
sday. In trials has encountered the physi- 
1e whose cian who refused to go to Court 
ion early at all. The unfortunate conse- 
; your Op- quence of such an attitude should 
yusy until be apparent. A litigant—or a 
re are no patient, if you will—with a just 








ly could 
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claim may be denied the full re- 
covery to which he is entitled. 
Frequently, the litigant may be 
a working man, whose family 
was deprived of his earnings be- 
cause of the injury, and who was 
compelled, in addition, to incur 
substantial debts for medical 
treatment. Is there no duty on 
his doctor to aid him to a finan- 
cial, as well as a physical, re- 
covery? Will the man who can- 
not prosecute his claim, or who 
may at best be compelled to set- 
tle it for a fraction of its value, 
think kindly of the profession 
which refused him its aid? If 
the doctor who totally shuns the 
courtroom were seriously in- 
jured, and were incapacitated, 
he would unquestionably expect 
his surgeon to appear and tes- 
tify. That doctor’s patients are 
entitled to expect the same as- 
sistance from him. There can be 
no excuse for such cavalier dis- 
regard of the law, the Courts 
and the Courts’ processes. 


We, as lawyers, recognize that 
every doctor has taken a sacred 
oath. So have we. We know 
that doctors are trying to ful- 
fill the dictates of their oath. So 
are we. It may well be that the 
medical profession can exist and 
function independently of the le- 
gal profession. But in many, 
many cases, we cannot perform 
our duty to our clients without 
the cooperation of the medical 
profession. We hold no brief for 
the lawyer who, on Sunday, ad- 
vises a busy doctor that a case 














is listed for the next day. By 
the same token, where a doctor 
has been given ample notice, 
there is no real excuse for him 
to refuse, or even to begrudge 
his aid, assistance and coopera- 
tion. 

There may be, and probably 
are, times when lawyers exhibit 
a gross lack of consideration for 
doctors by the untimeliness of 
their notice, the unreasonable- 
ness of their demands, or their 
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“You certainly deserve the raise your wife wants, 
but my wife doesn’t think I can afford it.” 







unwillingness to concede the 
transcending importance of cer- 
tain of the doctors’ commit- 
ments. There may even be those 
who neglect or refuse to pay the 
doctor for his time in Court. 
Those we do not attempt to ex- 
cuse. The road to the Utopia 
we envisioned’ earlier lies 
through intelligent compromise. 
Perhaps we should say: “Law- 
yer, defend thyself; Physician, 
heal thyself.” 


A Court Reflects Its Community 


The moral elevation and social education of our people are 
the chief source from which we must expect better judicial 


service. 


We must not expect a court to reflect much higher 


standards of morals or justice than the communities which 


select them.—Peter J. Shields 
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A Great Name in Law Books 


ABBOTT’S FACTS — Fifth Edition 


1 volume, over 1600 pages, devoted to the proof 
of facts which are not covered in the usual work 


on evidence Price $15.00 


ABBOTT’S CRIMINAL TRIAL PRACTICE 
— Fourth Edition 


1 volume, over 1500 pages, an up-to-date treatise 
on all phases of criminal practice Price $15.00 


ABBOTT’S CIVIL JURY TRIALS — Fifth Edition 


1 volume, over 1200 pages, a discussion of all of 
the steps in the trial of a civil action Price $10.00 


The three great “how” texts of the legal pro- 


fession. Our supply is limited — order today. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
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_ TAXES AND YOUR CLIENT 


The Tax Side of 
Everyday Legal Problems 


By BERNARD SPEISMAN of the New York Bar 


Jax Attorney, The Lawyers Co-operative Publishing Co. 
Editor, Alexander Federal lax Handbook 
Former Editor, Alerander Tax News Letter 


Tax Technicalities Can Conjure Taxable 
Gain Out of Real Loss 


HERE are always some whose 

fortunes go counter to the 
economic tide. Some individu- 
als succeed when a deep depres- 
sion mires everyone else; and 
in economically favorable times 
like the present, some inevitably 
stumble into loss. 

They may, ironically, stumble 
into an income tax at the same 
time. 

Yes, a transaction that spells 
only “loss” to the taxpayer may 
saddle him with a “profit” for 
income tax purposes. It may 
be a “paper profit”, but the vic- 
tim may have to feed the tax 
kitty just the same. 

Since losing ventures are by 
no means extinct even to-day, 
investigation of some of the 
ways in which the unwelcome 
phoenix of taxable income has 
risen from the ashes of a failing 
venture may be worthwhile— 
the more so since the possibility 
of avoiding gain brightens the 
situation in some instances. 
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The anomaly of taxable gain 
stemming from an actual loss is 
peculiar to ventures in property 
that is subject to depreciation— 
it is the depreciation allowance 
that is the cause of the loss. A 
recent example: 


In 1933, through 1936, a tax- 
payer took over certain apart- 
ment house properties from a 
bank through a “straw man” 
who gave his note and mortgage 
therefor. The taxpayer report- 
ed the income from the property 
and took all the deductions each 
year, including depreciation al- 
lowances. In 1945, the mort- 
gages were in default and the 
straw man quitclaimed the prop- 
erties back to the bank. The 
taxpayer had paid a total of 
$13,989 on the mortgages and 
he had deducted $45,280 as de 
preciation while he owned the 
properties. The Court upheld 
the government’s contention 
that the difference represented 
taxable gain on a “sale or other 
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disposition” of the properties 
within the meaning of Sec. 111, 
I.R.C. (Philip S. Parker, Jr. v. 
Delaney, Collector (CA 1st) De- 
cember 28, 1950). 

Technically, the taxpayer’s 
gain was the excess of the 
amount realized over the ad- 
justed basis of the property. 
The adjusted basis was $273,- 
000, the amount of the outstand- 
ing mortgages when the proper- 
ty was acquired (taxpayer paid 
nothing for the property), less 
$45,280 depreciation deducted 
by him, or $227,720. When the 
property was surrendered, the 
outstanding amount of the mort- 
gages was $259,011 ($273,000 
minus $13,989 paid on account). 
The difference of $31,292 ($259,- 
011 minus $227,719) was the 
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“Yes, 1 am going to a fire—the boss’ll fire me if I’m late!” 






amount held to have been real- 
ized by taxpayer as taxable in- 
come upon the disposition of the 
property. 

The rule for determining gain 
in such a situation has been laid 
down by the United States Su- 
preme Court in a similar case 
(Crane v. Commissioner, 331 US 
1, 91 L ed 1301, 67 S Ct 1047). 
There, improved real estate was 
sold by the taxpayer, who had } 
inherited it, subject to the 
amount of the outstanding mort- 
gage, which the taxpayer had not 
assumed, plus $3,000 cash re- 
ceived from the purchaser. The 
Supreme Court held the taxpay- 
er realized a taxable gain deter- 
mined by subtracting the adjust- 
ed basis of the property (value 
at death less depreciation dur- 
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ing the period held) from the 
amount of the outstanding un- 
assumed mortgage plus the $3,- 
000 cash received. Because of 
the depreciation, the taxpayer 
was found to have realized a tax- 
able gain in excess of the $3,000 
received. Obviously, under such 
an approach, the taxpayer may 
incur a tax liability in excess of 
the cash received. 

Another type of case in this 
orbit is that in which the tax- 
payer has been held to have 
realized a taxable gain on the in- 
voluntary taking of the property 
in foreclosure. In R. O’Dell & 
Sons Co. v. Commissioner, 8 T 
Ct 1165, aff’d (CA3d) 169 F2d 
247, 3 ALR2d 635, the taxpay- 
er’s property was sold in fore- 
closure. A deficiency resulted. 
Under New Jersey law, the mort- 
gagee had an additional period 
in which to bring action against 
the taxpayer for a deficiency 
judgment, but did not bring suit 
within the permitted period. 
The Tax Court combined the 
principles established in three 
separate decisions in a legal 
equation that resulted in a tax- 
able gain for the taxpayer: (1) 
In Lutz & Schram Co. v. Com- 
missioner, 1 T Ct 682, it had 
held that a debt canceled in con- 
sideration of the surrender of 
property is a consideration re- 
ceived for the property; (2) in 
Helvering v. Hammel, 311 US 
504, 85 L ed 303, 61 S Ct 368, 
131 ALR 1481, the Supreme 


Court held the sale of property 
in foreclosure, is, in effect, a 
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sale by the mortgagor; and (3) 
the Crane Case, supra, held that 
prior depreciation allowances 
must be considered in determin- 
ing the gain or loss on the sale 
of property. 

Thus, taxpayer’s original cost 
of $159,300 was reduced by de 
preciation of $45,200, leaving 
$114,100 adjusted basis. Sub. 
tracting this from the $150,000 
mortgage debt plus $1,800 in ae. 
crued interest canceled by the 
foreclosure, the mortgagee’s for. 
bearance to claim a deficiency 
left the taxpayer with $37,700 in 
taxable income from the loss of 
its property. 


Possibilities for avoiding gain 


One may question the equity 
of imposing a heavy tax ona 
transaction that is a naked loss 
to the taxpayer, particularly 
since the taking of the property 
is involuntary and _ since the 
Court could, without straining 
unduly, have reached a different 
result by adding one additional 
factor to its equation. In Hel- 
vering v. American Dental Co. 
318 US 322, 87 L ed 785, 63$§ 
Ct 577, the Supreme Court held 
that a voluntary cancellation of 
interest owed was not taxable 
income to the debtor because the 
cancellation was wholly gratui- 
tous and without consideration, 
hence a gift. In the O’Dell case, 
supra, the extinguishment of the 
taxpayer’s debt was a wholly 
voluntary and gratuitous act (a 
distinguished from the Lutz é 
Schram Case, supra, where the 
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cancellation was expressly in 
consideration of the surrender 
of the property). 

It is significant that in a sub- 
sequent decision, the Tax Court 
has applied the principle of the 
American Dental Case to the in- 
terest and taxes canceled by 
agreement in a similar transac- 
tion, but declined, without elabo- 
ration, to extend it to the prin- 
cipal debt. (Mendham Corp. v. 
Commissioner, 9 T Ct 320). 

Pending the development of a 
keener sense of the inequity of 
the situation, taxpayers may find 
more tangible relief in a number 
of collateral principles: 

If the debtor is insolvent and 
remains insolvent after the can- 
cellation of its debt, such cancel- 
lation does not result in taxable 
income. (Kramon Development 
Co. v. Commissioner, 3 T Ct 342; 
Lakeland Grocery Co. v. Com- 
missioner, 36 BTA 289). 


If the owner is not personally 
liable on the mortgage and the 
value of the property can be 
shown to be less than the amount 
of the outstanding indebtedness, 
the Supreme Court intimated in 
the Crane Case, supra, that when 
the owner abandons the proper- 
ty to the mortgagee, the amount 
of the mortgage may not be 
considered as in effect an amount 
received by the owner in com- 
puting gain or loss on the dispo- 
sition of the property. (Doubt- 
less, the amount regarded as 
having been realized would be 
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limited to the value of the prop- 
erty at the time. Cf. the Parker 
Case, supra, where the Court 
considered this aspect of the case 
but pointed out that the tax- 
payer had failed to adduce evi- 
dence showing the property was 
worth less than the outstanding 
mortgages.) 

The taxpayer’s case under the 
facts outlined in the preceding 
paragraph would, doubtless, be 
stronger if the mortgage repre- 
sented a purchase money indebt- 
edness, even if he were personal- 
ly liable under the mortgage. In 
the case of Charles L. Nutter, 7 T 
C 480, the taxpayer had borrowed 
money to pay for certain pledged 
securities. It later surrendered 
the securities to the lender in 
extinguishment of the debt. Al- 
though the adjusted basis of the 
securities was less than the 
amount of indebtedness canceled, 
the Tax Court held that taxpay- 
er realized no taxable gain from 
the transaction. The Court re- 
lied on the case of Hirsch v. 
Commissioner (CCA 7) 115 F2d 
71. There it was held that a 
taxpayer realized no taxable in- 
come from the scaling down of a 
purchase money indebtedness 
where the property purchased 
was worth less than the amount 
of the indebtedness at the time. 
The Nutter case has been official- 
ly “acquiesced” in by the Com- 
missioner, thus requiring Inter- 
nal Revenue personnel to follow 
it wherever the same situation is 
presented. 









The Presumption of Innocence 


Reprinted from The Law Times (England) 
November 3, 1950 


HERE are certain popular mis- 

conceptions which seem to 
persist merely because nobody 
has ever taken the trouble to in- 
vestigate and denounce them. 
One of the most stubborn of 
these is the opinion that, while 
in [England] the rights of the 
individual have always been 
safeguarded by what is termed 
the ‘‘presumption of innocence,” 
a person accused of a crime in 
France or other continental 
countries is obliged to prove that 
he is innocent of the accusations 
levelled against him. So wide- 


spread is this fallacy that it has 
found credence even among the 


legal profession, nay, judges 
have been known to propound 
it on the bench as an illustration, 
by contrast, of the fairness of 
English Law. This short paper 
is written in order to dispel a 
notion which Frenchmen and 
others have long regarded as a 
highly offensive and unjustified 
imputation. 

In fact, no civilized country 
would nowadays entertain a gen- 
eral rule so barbaric as to impose 
upon every individual the obvi- 
ously impossible burden of es- 
tablishing that he is not guilty 
of any criminal charges which 
may be raised against him. The 
expression “presumption of in- 
nocence” appears to be of com- 
paratively recent date; it is not 
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to be found in that great work 
of the eighteenth century, Black. 
stone’s Commentaries. But its 
modern meaning is_ perfectly 
clear: it is used as a synonym 
for the general principle that, 
before a man can be convicted 
of a criminal offense, it is the 
task of the prosecution so to con- 
vince the court of his guilt that 
no reasonable doubt is left. Con- 
sequently, unless a statute pro- 
vides to the contrary, the burden 
of proving every fact and cir. 
cumstance necessary to make 
out the offense falls upon the 
prosecution. 

This general principle is by no 
means peculiar to English law; 
indeed it seems to have been 
known already to Roman law. 
Ammianus Marcellinus tells of 
a reply given by the Emperor 
Julian to a prosecutor who com- 
plained, when his charge was 
about to be dismissed for want 
of evidence: ‘‘Ecquis, florentis- 
sime Caesar, nocens esse poterit 
usquam, si negare suffecerit?” 
only to be told: “Ecquis inno- 
cens esse poterit, si accusasse 
suffecerit ?” 

Whatever the defects of early 
criminal procedure on the cor- 
tinent, the fundamental rule that 
the accused must be proved 
guilty by legal evidence or dis 
charged has been recognized at 
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Forty-Four State Legislatures 
Convene in 195] 


New legislation is again in the making. During 
the critical year 1951 chapter after chapter of 
new laws will be enacted changing your statute 
and code sections and affecting your session 
laws. 
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Thus, the first attempt to pro- 
vide a criminal law for the whole 
empire of Charles V, the Con- 
stitutio Criminalis Carolina of 
1532, provided by art. 22: ‘“No- 
body is to be sentenced to crim- 
inal punishment on the basis of 
suspicion or denunciation, but 
only if he confess or be proven 
guilty.” The Bavarian Criminal 
Code of 1813 drafted by Feuer- 
bach stated even more definite- 
ly: “Nobody can be convicted 
unless certainty of his guilt has 
been established by positive 
proof.” In German present-day 
criminal trials governed by the 
Code of Criminal Procedure of 
1877 the whole burden of proof 
devolves upon the prosecution, 
since in every case the non liquet 
operates in favour of the ac- 
cused, and a verdict of not guilty 
must be returned if the evidence 
adduced by the prosecutor has 
not convinced the court. It was 
only under Fascism and Nazism 
that this principle was tempo- 
rarily threatened. “The accused 
does not enjoy,” the Italian law- 
yer Casabianca wrote in 1929, 
“the presumption of innocence; 
the verdict will attest whether 
he is guilty or innocent; until 
then he is simply an accused.” 
He was propounding, there is no 
doubt, a revolutionary, novel 
doctrine. 

In this acceptance of the pre- 
sumption of innocence, Italian 
and German lawyers followed in 
fact not the English, but French 
criminal procedure since the in- 
troduction of the Code d’Instruc- 
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tion Criminelle of 1808. “The 
accused,” says a leading moder 
French textbook, “is covered bya 
presumption of innocence which 
is a guarantee of individual 
liberty. 
fits the habitual criminal as wel 
as the first offender.” The bur. 
den of proving the commission 
of the crime and the guilt of the 
accused falls entirely on the 
Public Prosecutor. If the bu. 
den is not discharged, the a. 
cused need not (unless a statute 
specifically prescribes other. 
wise) produce any justification 
and is not obliged to state his at. 
titude to the charge. The prose 
cution must in France eve 
prove the absence of justifica. 
tion and the fact that the prison 
er was morally responsible (ie 
sane) when he committed th 
act with which he is charged 
In certain cases, it is true, for ip. 
stance where the accused invoke 
an alibi or extenuating circum: 
stances, the relevant facts mus! 
be proved by him, but even it 
such a case it is the duty of the 
judge to facilitate the prisoner’ 
task by all means in his power, 
even by supplementing the ev: 
dence for the defense. This lat: 
ter duty indeed does not exis 
under [English] law. 

If, accordingly, there is m 
reason to assume that the pre 
sumption of innocence is 
garded as less fundamental il 
continental criminal procedut 
than in England and the Unitel 
States, it becomes interesting ™ 
discover how such a misconce 
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tion can ever have arisen. No 
doubt it is partly due to the poor 
reputation French administra- 
tion of justice gained for itself 
during the eighteenth century, 
which it has found hard to live 
down. But there are certain as- 
pects even of present-day French 
criminal trials which strike 
English lawyers as unfamiliar 
and suspicious. 

There are notably two differ- 
ences from English practice 
which may have given rise to 
the mistaken notion that in 
France the prisoner must prove 
that he is innocent of the charges 
put forward. In the first place, 
while in England the material 
part of the trial will be opened 
by the presentation of the evi- 
dence for the prosecution and 
the prisoner, if he does decide 
to go into the witness box, is not 
examined until a later stage, in 
France the accused is heard im- 
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mediately after the reading of 
the indictment. Even before 
any proof has been offered 
against him, he will be examined 
by the chairman of the court 
who formulates his questions in 
accordance with documents and 
depositions collected during pre- 
liminary investigations. Though 
French judges undertake this 
task generally in a spirit of im- 
partiality, the mere fact that 
they must needs endeavour to 
discover what the accused has to 
say for himself or to provoke a 
confession (a plea of guilty does 
not in France dispense with the 
necessity for proof) carries with 
it obvious pitfalls. Perhaps 
even more dangerous from the 
English point of view is the con- 
stant practice of French and 
other continental courts of read- 
ing out or recalling to the pris- 
oner his previous convictions for 
other offenses, again even before 
any evidence has been adduced 
of the crime with which he is 
then charged. Continental law- 
yers consider the investigation 
into character and antecedents 
of the accused “one of the most 
important elements for the ap- 
preciation of the jury.” English 
law, on the contrary, considers 
such evidence highly prejudicial 
and excludes it until after the 
question of guilt has been set- 
tled; great care is taken not to 
give to the jurors the impression 
that the prisoner is a person of 
bad character or has been in 
trouble before, because that is 
regarded as equivalent to invit- 
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ing the jury to say that because 
the prisoner has committed oth- 
er offenses, he must be guilty of 
the particular offense for which 
he is being tried. 

Strictly speaking, neither of 
these two practices of French 
courts negative their recognition 
of the presumption of innocence. 
Yet both of them strike English 
lawyers as endangering a strict- 
ly fair trial of the accused, which 
is the pride of criminal proce- 
dure in this country. Actually, 
a calm and impartial examina- 
tion by the presiding judge may 
be much less of an ordeal than 
cross-examination 
counsel to a prisoner who knows 
that he cannot remain 
Again, while it is true that the 


dutifully announced: 
not guilty, your honor.” 


“legal comma” 


address to the jury, Lord George said: 


prisoner unfortunately 
as my judge.” 
heard the statement as: 
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prisoner’s criminal record cap 
be withheld from the jury, the 
judge in |England]| who has a 
long list of previous sentences on 
his calendar before him cap 
hardly fail to take them into 
some account when giving his 
direction to the jury. The fact, 
too, that recent statutes have} 
riddled with exceptions the} 

[English] rule excluding evi-! 7 
dence of previous convictions be- 

fore verdict shows either that) jm 
such evidence is often indispen- 






unfortunately that gentleman 


( 
sable or that it is not as preju- ~ 
dicial as was once thought. So,} andre 
after all, when one compares} 94 364 

by hostile French and English law on this} sttorn 

point, the differences turn out f injure 

silent. to be not as wide or as serious} der th 

as is generally believed. bility 

, partne 
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When a federal judge in Texas instructed a jury to return ness f 
a verdict of innocent in a car theft case, the jury foreman occupi 
“We find the boy that stole the car ously 

—Minneapolis Tribune. ers” Vy 
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That Misplaced Comma Again Illinoi 

Misplaced or left out commas can be costly. A famous broug 
was that concerning Lord George Sackville Westel 

when he conducted his own defense in a famous case. In his solicit 
“T stand here as a torne} 

(pause) that gentleman sits there furthe 

The judge intervened at once, for he had comm 

“T stand here as a prisoner (pause) The 

The matter hinged on the placing of acomma. The judge at 


was quite certain his ears had not played him false, and the 
prisoner was fined for contempt of court. 


—Weekly Scotsman (Edinburgh). 
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Among the New Decisions 


Ambulance Chasing — injunc- 
tion against. In Atchison, Tope- 
ka & Santa Fe Railway Co. v. 
Andrews, 338 Ill App 552, 88 NE 
2d 364, 14 ALR2d 728, a Chicago 
attorney, specializing in suits by 
injured railroad employees un- 
der the Federal Employers’ Lia- 
bility Act, organized a family 
partnership, consisting of his 
wife and brother, to solicit busi- 
ness for him. The partnership 
occupied his offices and was obvi- 
ously controlled by him. “Chas- 
ers” were employed by the part- 
nership. All litigation, arising 
mostly in the western states of 
California, Arizona, and New 
Mexico, was brought in the Su- 
perior Court of Cook County, 
Illinois. The instant action was 
brought in that court by two 
western railroads to enjoin the 
solicitation of claims by the at- 
torney and partnership, and the 
further prosecution of actions 
commenced by him. 

_ The Illinois Appellate Court, 
in an opinion by Justice Scan- 
lan, held that injunctive relief 
Was proper, and the chancellor’s 
decree granting it was affirmed. 
The court was held to have ju- 







risdiction in equity to protect 
itself against champertous activ- 
ities of this kind, clearly con- 
trary to the public policy of the 
state. 

The annotation in 14 ALR2d 
740 discusses “Power of court 
to enjoin attorney from prose- 
cuting actions secured through 
chasers or runners.” 


Attorney’s Fee — in proceed- 
ing to enforce wage claim. A 
Florida statute involved in Hun- 
ter v. Flowers, — Fla —, 43 So 
2d 435, 14 ALR2d 447, providing 
for the enforcement of laborers’ 
liens by summary proceedings 
authorized the recovery of an 
attorney’s fee by a _ successful 
claimant in such a proceeding. 
The provisions creating the spe- 
cial summary remedy had pre- 
viously been held constitutional 
by the Florida court. The in- 
stant case raised the question of 
the constitutionality of the pro- 
vision for the attorney’s fee. 
The Florida Supreme Court, in 
Banc, opinion by Justice Rob- 
erts, upheld the validity of the 
provision as against the conten- 
tion that it discriminated in fa- 
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vor of laborers as against other 
creditors, on the ground that the 
classification was a reasonable 
one and not a denial of equal 
protection. 

The subject of the annotation 
in 14 ALR2d 452 is “Constitu- 
tionality of statute permitting 
recovery of attorney’s fee in pro- 
ceeding to enforce employee’s 
claim for wages.” 


Automobile Insurance — col- 
lision or upset. In Mercury In- 
surance Co. v. McClellan, — Ark 
—, 225 SW2d 931, 14 ALR2d 
806, consolidated actions were 
brought against an insurance 
company by plaintiffs whose au- 
tomobiles were insured against 
collision or upset. The insurance 
was expressly limited to cover- 
ages for which a specific premi- 
um was paid. No premium was 
paid under clauses one of which 
expressly provided for wind- 
storm coverage, and the other of 
which provided for comprehen- 
sive coverage except by collision 
or upset but including wind- 
storm. 

The automobile of one of the 
plaintiffs, while in a garage for 
repairs, was damaged substan- 
tially by a brick wall and timber 
blown upon the car by a tornado. 
The automobile of the other 
plaintiff was totally destroyed by 
being picked up by the tornado, 
rolled over several times, and 
blown against the top of a tree. 

Judgments for the plaintiffs 
were reversed by the Supreme 
Court of Arkansas, in an opinion 
by Justice Millwee, which re- 





jected plaintiffs’ contention that 
if the insurer intended to except 
loss by tornado it should have 
expressly excepted such logs, 
and held that the losses sus- 
tained did not result from a 
hazard covered by the policies, 

The appended annotation in 14 
ALR2d 812 discusses “Damage 


other phenomenon of nature as 
within coverage of automobile 
insurance policy insuring against 
collision or upset.” 


Barber or Beauty Shop, Ete. 
— injury to patron. The plain- 
tiff in Wall v. Gill, 311 Ky 796, 
225 SW2d 670, 14 ALR2d 857, 
sought to recover damages from 
the proprietor of a school of 
beauty culture for burns result- 
ing from permanent wave treat- 
ments given by a student at the 
school. The defendant’s profits 
were derived from student fees 
and not from beauty treatment 
charges, which were regulated 
by the State Board of Barber and 
Beautician Examiners and were 
merely sufficient to pay the cost 
of materials and supplies used. 
Notice of the student status of 
the operator was effected by 
signs and identifying insignia 
worn by the student. 

A judgment for the plaintiff 
was reversed by the Court of 
Appeals of Kentucky, in an opil- 
ion by Justice Cammack, which 
held that the plaintiff assumed 
the risk of injury, and that the 
relationship between the student 
and the defendant operator of 
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the college was not one which 
would impose vicarious liability. 
The appended annotation in 14 


/ALR2d 860 contains an exhaus- 


tive discussion of “Liability of 
barber, beauty shop or specialist, 
barber college, or school of beau- 
ty culture, for injury to patron.” 


Change of Beneficiary — by 
insured minor. The right to the 
proceeds of a life insurance poli- 
cy after the death of an insured 
minor was involved in Dryman 
v. Liberty Life Insurance Co., 
216 SC 177, 57 SE2d 163, 14 
ALR2d 371, an action brought by 
the original beneficiary against a 
subsequently designated benefici- 
ary and the insurer. The policy 
reserved to the insured the right 
to change the beneficiary subject 
to certain conditions, including 
nonassignment of the policy, a 
written application for the 
change, and an _ indorsement 
thereof on the policy. A written 
statement of the insured, as to 
loss of the original policy, accom- 
panying the request for a change 
of beneficiary and releasing the 
insurer from liability under the 
original policy was accepted by 
the insurer which issued a dup- 
licate policy with the change of 
beneficiary indorsed thereon. 
The testimony was inconclusive 
that the original beneficiary had 
more than an inchoate right in 
the policy. 

The conclusion of the trial 
judge that the original benefici- 
ary was entitled to the insurance 
proceeds was reversed by the Su- 
jreme Court of South Carolina, 
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in an opinion by Chief Justice 
Baker, which held that the 
minority of the insured did not 
affect his capacity to change the 
beneficiary, and that there was 
a substantial compliance with 
the plan prescribed in the policy 
for such change. 

The annotation in 14 ALR2d 
375 discusses “Capacity of minor 
insured to effect a change of 
beneficiary.” 


Collective Bargaining Con- 
tracts — severability. Contracts 
between an employer and its em- 
ployees’ unions, involved in Re 
Port Publishing Co., 231 NC 395, 
57 SE2d 366, 14 ALR2d 842, 
contained provisions for a 
“closed shop,” and for vacation 
and severance pay. Subsequent- 
ly the employer went into re- 
ceivership. A statute provided 
for a lien on the assets of an 
employer in favor of employees 
for the amount of all wages 
earned during the two months 
next preceding the institution of 
insolvency proceedings. The pe- 
titioning employees in the in- 
stant proceeding sought to estab- 
lish as a lien amounts due them 
as vacation and severance pay 
under the contracts. 

Upon appeal by the receiver 
from judgments in favor of the 
petitioning employees, the Su- 
preme Court of North Carolina, 
in an opinion by Justice Denny, 
held (1) that the vacation and 
severance pay provisions were 
severable from the closed shop 
provision and therefore enforce- 
able notwithstanding the invalid- 
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ity of the latter provision be- 
cause of its violation of public 
policy and statutory provisions. 

The title of the appended an- 
notation in 14 ALR2d 846 is 
“Severability of provisions in 
collective bargaining labor con- 
tracts.” 


Death of Infant — measure of 
damages. The action in Gardner 
v. Hobbs, 69 Idaho 288, 206 P2d 
539, 14 ALR2d 478, to recover 
damages for death by negligent 
act was brought by the mother 
of two boys, aged nineteen and 
twenty-one, who died as a result 
of a collision between an auto- 
mobile operated by the defend- 
ant and an automobile owned 
and operated by one of the boys 
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“It’s just like you, — starting a fight when 
my lawyer is in Florida.” 





with the other as a passenger 
At the time of the accident, the 
decedents, who lived with their 
parents, were returning to their’ 
home after attendance by one at 
a dance and a visit by the other 
with a third brother. The dirt, 
glass, and other debris, and 
marks on the pavement, were in 
the line of the decedent’s car. A} 
pertinent statute provided that 
“such damages may be given a 
under all the circumstances of 
the case may be just.” A verdict 
for $7,000 was returned by the 
jury. 

A judgment rendered on the 
verdict was affirmed by the Sv- 
preme Court of Idaho, in an opin- 
ion by Justice Porter, which 
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held that the damages recover- 
able by the mother were not lim- 
ited to her pecuniary loss but 
included recovery for depriva- 
tion of companionship, and that 
an award of $7,000 was properly 
upheld in the absence of any- 
thing in the record to suggest 
passion or prejudice of the jury. 
The extensive annotation in 
14 ALR2d 485 exhaustively dis- 
cusses “Measure and elements of 
damages for personal injury re- 
sulting in death of infant.” 


Fall of Tree — municipal lia- 
bility. Wershba v. Lynn, 324 
Mass 327, 86 NE2d 511, 14 ALR 
2d 179, involved a fact situation 
in which a radio repairman, 
while looking over a radio in a 
customer’s car parked in front 
of his shop, was injured by a 
tree, allegedly in a defective 
condition, which was blown 
down by the wind and crashed 
through the roof of the car. The 
tree stood in the public way. The 
repairman sued the city on two 
counts, alleging (1) a defect in 
the way, and (2) the mainte- 
nance of a nuisance. The plain- 
tiff failed on both counts, a ver- 
dict being directed for the de- 
fendant. 

This result was affirmed on ex- 
ceptions in the Massachusetts 
Supreme Judicial Court, opinion 
by Justice Spalding. As to the 
first count, the court held that, 
in order to recover for a defect 
in the way, it was necessary for 
the plaintiff to show that he was 
a “traveler,” within the statute 
imposing the duty on cities to 
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maintain their highways in safe 
condition, and that the plaintiff. 
repairman in this case was not 
such a “traveler.” As to the 
second count, it was held that, in 
order to charge the city with 
maintenance of a nuisance, it 
was necessary to show that the 
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alleged nuisance was on property | 


either owned by the city or con- 


trolled by it as an incident of é 


some type of ownership, and that 
the declaration in this case failed 
to ee such ownership or con- 
trol. 


The appended annotation in 14 
ALR2d 186 contains an exhaus- 
tive discussion of “Liability of 
municipality for damage caused 
by fall of tree or limb.” 


Federal Courts — actions wi- 
der laws and treaties. In Ander- 
sen v. Bingham & Garfield Rail- 
way Co., 169 F2d 328, 14 ALR2d 
987, a citizen of Utah brought a 
damage suit in the state court 
for personal injuries against a 
Utah railroad corporation re- 
sulting from a collision in Utah 
between plaintiff’s automobile 
and a train operated by defen¢- 
ant, alleging among ten sepa- 
rate grounds of negligence, that 
in violation of the Federal Safety 
Appliance Act, § 1, defendant 
was operating said train in in- 
terstate commerce equipped with 
inadequate and inefficient brakes, 
with the result that the engi- 
neer was unable to retard or de- 
crease the speed of the train to 
bring it to a stop when to do s0 
would have averted the accident 
with its resulting injuries. De 
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fendant removed the case to 
Federal court, and after the 
court overruled plaintiff’s motion 
to remand, a jury verdict was 
returned for plaintiff and judg- 
ment entered thereon, and both 
parties appealed. 

Reversing the court below, and 
ordering the cause remanded to 
the state court, the Tenth Cir- 
cuit, in an opinion by Circuit 
Judge Bratton, held that the ac- 
tion was not one arising under 
the laws of the United States in 
such a sense as to warrant a 
Federal court in retaining juris- 
diction by way of removal, em- 
phasizing that although the 
Safety Appliance Act imposed 
duties on carriers with respect 
to brakes broad enough to in- 
clude protection of travelers at 
crossings, such act did not at- 
tempt to lay down rules govern- 
ing actions for enforcing such 
rights, but left the nature, in- 
cidents, and regulation of the 
remedy to state law, and that an 
action by a traveler on the high- 
way for damages growing out of 
the failure of a carrier to com- 
ply with the action did not take 
its origin in the laws of the Unit- 
ed States but had its genesis in 
either the statutory or common 
law of the state. 


An exhaustive discussion of 
“What actions arise under the 
laws and treaties of the United 
States so as to vest jurisdiction 
of Federal courts” is contained 
in the extensive annotation in 
14 ALR2d 992. 
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Fraudulent Conveyance — set- 
ting aside by virtue of barred 
claim. The plaintiff in Rio De 
Janeiro v. Rollins & Sons, 299 
NY 363, 87 NE2d 299, 14 ALR2d 
594, sued defendants to recover 
a balance due on a contract for 
the sale and purchase of the 
plaintiff’s bonds and to set aside 
a fraudulent transfer by the de- 
fendant debtor. The statutory 
period of limitations for actions 
on a contract, but not for actions 
to set aside fraudulent transfers, 
had elapsed. 

On appeal from a dismissal of 
the complaint, the Court of Ap- 
peals of New York, in an opin- 
ion by Justice Desmond, agreed 
with the conclusions of the lower 
courts that the transfer of as- 
sets from the debtor corporation 
to a new corporation was, under 
New York statutes, fraudulent 
as to creditors of the former de- 
spite lack of actual intent to 
cheat; but that the action to 
set aside the fraudulent convey- 
ance could not be maintained 
because the action to recover the 
debt was barred by the statute 
of limitations. 

The subject of the appended 
annotation in 14 ALR2d 598 is 
“Right of creditor to set aside 
transfer of property as fraudu- 
lent as affected by the fact that 
his claim is barred by statute of 
limitations.” 


Illegal Tax — collector’s lia- 
bility. The plaintiff, a private 
country club, sought in Oakley 
Country Club v. Long, — Mass 
—, 89 NE2d 260, 14 ALR2d 377, 
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in the instant action to recover 
the amount of meals taxes, paid 
under protest and duress to 
avoid imposition of penalties, 
from the Commissioner of Cor- 
porations and Taxation personal- 
ly, because of his claim and 
receipt of the taxes without war- 
rant of law. By statute the de- 
fendant was both the assessor 
and collector of the tax. Other 
pertinent constitutional and stat- 
utory provisions required daily 
or weekly payment by him into 
the treasury of “sums received 
as excise on account of the Com- 
monwealth.” Statutory reme- 
dies for reimbursement of the 
plaintiff by the commonwealth 
were barred by limitations of 
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“Your Honor, will you please tell the witness not to answer 
my questions before I ask them?” 








time. The defendant was guilty 
of no trespass in the sense of 
arrest of the person or seizure 
of property. 

Upon transfer of the cause to 
it without decision, the Supreme 
Judicial Court of Massachusetts, 
in an opinion by Chief Justice 
Qua, held that the defendant 
tax commissioner, who was pre-| 
sumed to have performed his; 
duty of paying the sums collect- 
ed into the public treasury, was 
not personally liable to the tax- 
payer, who had an adequate 
remedy for reimbursement from 
the commonwealth prior to loss 
thereof by statutory limitations 
of time. 

“Personal liability of tax col- 
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lector of state or its subdivision 
for illegal taxes collected” is the 
subject of the annotation in 14 
ALR2d 383. 


Intoxicating Liquor — price 
regulation. A statute involved 
in Schwegmann Bros. v. Louisi- 
ana Board of Alcoholic Beverage 
Control, 216 La 148, 43 So2d 248, 
14 ALR2d 680, created a liquor 
control board, regulated the 
liquor traffic, and contained price 
regulations establishing a scale 
of mandatory minimum markups 
on sales by wholesalers and re- 
tailers. The object of these pro- 
visions was to protect the public 
against the temptations of cheap 
liquor and excessive liquor con- 
sumption by the elimination of 
price wars and cutthroat com- 
petition. A general store hold- 
ing a license made sales below 
the minimum markups, and its 
license was suspended by the 
board. The store brought suit 
against the board, in which 
several liquor dealers and asso- 
ciations and representatives of 
the public intervened as defend- 
ants. The basis of the suit was 
the alleged unconstitutionality 
of the markup provisions. The 
board’s order was set aside, and 
its enforcement enjoined. 

This result was affirmed by the 
Louisiana Supreme Court on ap- 
peal, which held, in an opinion 
by Justice Hamiter, that the 
markup provisions were uncon- 
stitutional as in violation of the 
due process clause. The state’s 


broad power over the liquor traf- 
fic, justifying even the entire 
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prohibition thereof, was held not 
to dispense with the necessity of 
adhering to constitutional guar. 
anties where the power was exer- 
cised. 

“State power to regulate price 
of intoxicating liquors” is the 
subject of the annotation in 14 
ALR2d 699. 


Judgment on Pleadings — ap. 
peal of denial of motion for. In 
Sullivan v. Paramount Film Dis- 
tributing Corp., 168 Kan 524, 213 
P2d 959, 14 ALR2d 458, con- 
solidated actions for breach of a 
contract to deliver a motion pic- 
ture film for exhibition, a motion 
of the defendant for judgment 
on the pleadings was overruled. 
Issuable facts were raised by the 
pleadings. A statute authorized 
the appellate court to consider 
an appeal from (1) a final order, 
(2) an order sustaining or over- 
ruling a demurrer, and (3) an 
order involving the merits of an 
action or some part thereof. 

The Supreme Court of Kansas, 
in an opinion by Justice Price, 
regarded itself as under a duty 
to determine the jurisdictional 
question whether an appeal lay 
from an order overruling a mo- 
tion for judgment on the plead- 
ings, even though the parties did 
not strenuously press the point, 
and, following earlier authority 
to the effect that an appeal may 
be taken from an order overrul- 
ing a motion for judgment o 
the pleadings only where it cat 
be said on the record that the 
motion concedes the facts wel 
pleaded by the opposing party 
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eld not gand is thus equivalent to a de- 
sity of | murrer, dismissed the appeal. 
| guar-| “Appealability of order over- 
AS exer- iyuling motion for judgment on 
| pleadings” is the subject of the 
te price }appended annotation in 14 ALR 
is the 2d 460. 


n in 14 : ‘ 
Juvenile Delinquent — mar- 


‘riage of. The petitioner in Ex 
3s —ap- Parte Birchfield, — Okla Crim 
for. Inf—, 212 P2d 145, 14 ALR2d 331, 
ilm Dis-}an action for a writ of habeas 
524, 213 }corpus to effect her release from 
58, con-}an institution for juvenile delin- 
ach of a}quents, was one day less than 
tion pic- }sixteen years of age when the 
a motion \delinquency adjudication and 
udgment fcommitment order were made, 
verruled. jand sixteen years of age when 
od by the factual delivery to the institution 
ithorized }was effected. The juvenile delin- 
consider jquency act provided for its ap- 
nal order, fplication to any child under the 
r or over-fage of sixteen, and prohibited 
d (3) a }oommitment after the child had 
rits of an freached the age of eighteen. The 
reof. petitioner was married at the 
yf Kansas, ftime of such adjudication and 
ice Price, fommitment. 
er a duty} The order for commitment was 
isdictional fot for any definite period of 
appeal lay time, but “until further order of 
‘ing a mo- fhe court.” A statute provided 
the plead- that the commitment of a delin- 
parties did fuent girl shall continue until 
the point, Bhe age of eighteen unless sooner 
- authority fischarged as provided therein. 
yppeal may} In view of the pertinent stat- 
er overrul- ites involved, the Criminal Court 
dgment Bf Appeals of Oklahoma, in an 
here it cal Bpinion by Justice Brett, reject- 
d that thei the claimed invalidity of the 
facts well Retention on the grounds of the 
sing party fhdefiniteness and uncertainty of 
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the order of commitment and the 
absence of the jurisdiction of the 
court because of the age and 
married status of the petitioner, 
and denied the writ of habeas 
corpus. 

The title of the appended an- 
notation in 14 ALR2d 336 is 
“Marriage as affecting jurisdic- 
tion of juvenile court over delin- 
quent or dependent.” 





Malicious Prosecution—plead- 
ing probable cause. It appeared 
from the allegations of the com- 
plaint in Brady v. Collom, — RI 
—, 65 A2d 450, 14 ALR2d 261, 
an action analogous to malicious 
prosecution, that plaintiff had 
been committed to a mental in- 
stitution by a court order in a 
proceeding in which the defend- 
ants had given medical testi- 
mony. 

An exception to the sustaining 
of a demurrer to the deciaration 
was overruled by the Supreme 
Court of Rhode Island, in an 
opinion by Chief Justice Flynn, 
holding that the declaration was 
not only contradictory in certain 
vital aspects but also failed to 
contain, apart from mere conclu- 
sions of law, essential allegations 
sufficient to show a lack of prob- 
able cause or a termination of the 
proceedings in favor of the plain- 
tiff, and therefore did not allege 
sufficient facts to support the 
action. 

The extensive annotation in 14 
ALR2d 264 discusses “Necessity 
and sufficiency of allegations in 
complaint for malicious prosecu- 
tion or tort action analogous 
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thereto that defendant or de- 
fendants acted without probable 
cause.” 





Marriage — as matter of form 
or jest. The plaintiff and de- 
fendant in Schibi v. Schibi, 136 
Conn 196, 69 A2d 831, 14 ALR2d 
620, entered into an antenuptial 
agreement for the performance 
of a marriage ceremony for the 
purpose of giving the parties’ 
child a legitimate birth, with the 
understanding that after a stipu- 
lated period of time the defend- 
ant would seek an annulment. 
The plaintiff, with the knowledge 
of the defendant, never intended 
to, and did not, live or cohabit 
with the defendant after the 
ceremony. The instant action 
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“Another friendly bridge game at the Wilsons—better 
take tear gas.” 





for annulment of the marriag: 
was brought after birth of the 
child, and after defendant’s re. 
fusal to institute annulment pro. * 
ceedings. The action was uncon. 
tested by the defendant. 


The Supreme Court of Error 
of Connecticut, in an opinion by 
Justice Brown, admitting that 
mutual consent is essential toa 
valid marriage, upheld the con- 
clusions of the trial court that 
the necessary consent existed, 
that the parties were legall 
married, and that it would bh 
against the public policy to de 
cree the marriage void. 
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of form or jest” is the subject 
of the appended annotation in 
14 ALR2d 624. 


Milk Ordinance — validity. 
Dean Milk Co. v. Aurora, 404 Ill 
331, 88 NE2d 827, 14 ALR2d 
98, involved an attack upon the 
validity of an ordinance enacted 
which required permits for 
bringing milk into the defend- 
ant city for sale, and licenses 
for the sale of milk within the 
city to be issued by the mayor 
and health officer. Compliance 
with the regulations of the ordi- 
nance was made a requisite for 
issuance and retention of the 
permit or license. The ordinance 
contained detailed provisions 
relating .to the production and 
pasteurization of milk and the 
inspection of dairy farms and 
milk plants. As to farms and 
plants outside a designated dis- 
tance from the city limits, pro- 
duction and pasteurization under 
requirements equivalent to those 
of the ordinance, and labels on 
the containers stating that the 
milk was not graded or inspected 
by city health officers, were made 
conditions precedent to sale 
within the city. The plaintiff 
was a producer of milk beyond 
the designated territorial limits 
who distributed a product which 
met the prescribed standards of 
quality. In an opinion by Justice 
Crampton, the Supreme Court of 
Illinois, held the ordinance to be 
an invalid attempt at regulation 
beyond the corporate limits. 

The annotation in 14 ALR2d 
103 discusses “Validity of munic- 
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ipal ordinance imposing require. 
ments on outside producers of 
milk to be sold in city.” 





Multiple Residence — as viola. 
tion of restrictive covenant. The 
plaintiff in Bear v. Bernstein, 251 
Ala 230, 36 So2d 483, 14 ALR2d 
1372, an owner of property ina 
subdivision, sought a bill in equi- 
ty to enjoin the erection of a’ 
duplex or four-unit apartment 
house. A restrictive covenant 
in the defendant’s deed provided 
that the land shall be “used only 
for residential purposes 
and that only one residence shall 
beerectedon . . . (the) lot”) 

A decree overruling a de. 
murrer to the bill was reversed 
by the Supreme Court of Ala. 
bama, in an opinion by Justice 
Simpson, which, concluding from 
the conflict of authority on the 
question that the language used 
is ambiguous, and that it should 
be strictly construed so as to 
avoid its extension to anything 
not plainly prohibited, held that 
the restriction of one residence 
to a lot was against plurality of 
houses or buildings and not 
against plurality of use or oc- 
cupation. 

The extensive appended anno- 
tation in 14 ALR2d 1376 dis 
cusses “Multiple residence as vio- 
lation of restrictive covenant.” 










Parking Lot — liability for iv- 
jury. In Falen v. Monessen 
Amusement Co., 363 Pa 168, 6! 
A2d 65, 14 ALR2d 775, the plait- 
tiff wife and her husband sought 
to recover damages for personal 
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injuries sustained by the wife in 
seeking egress at night from a 
parking lot operated by the de- 
fendant, who also operated a 
motion-picture theater adjacent 
to the lot, which theater the 
plaintiffs had intended to enter. 
The injury occurred as a result 
of the plaintiff wife’s mistaking, 
as the curb of a sidewalk, the top 
of a retaining wall separating 
the parking lot from a depressed 
way of exit from the theater. 
The defendant’s lights for the 
parking lot and exit door were 
both unlighted, but a dim light 
on the parking lot was cast by 
the public street lights. 

Upon appeals from judgments 
for the plaintiffs because of the 
denial of motions for judgments 
non obstante veredicto, the Su- 
preme Court of Pennsylvania, in 
an opinion by Justice Jones, re- 
ferring to the necessity, under 
a motion for judgment notwith- 
standing the verdict, of viewing 
the evidence and the reasonable 
inferences to be drawn there- 
from in the light most favorable 
to the verdict, emphasizing that 
the place of the accident, though 
dark, was not utterly devoid of 
light, and declaring that between 
light and darkness there are 
varying degrees or shades of 
light whereunder a question of 
contributory negligence, because 
of a failure to see distinctly, be- 
tomes a matter for determina- 
tion by a jury, held that the 
plaintiff wife was not guilty of 
contributory negligence as a 
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dim light, a way of egress from 
the parking station. 

The subject of the appended 
annotation in 14 ALR2d 780 is 
“Liability of owner or operator 
of parking lot or station for per- 
sonal injuries.” 


Pension — based on “salary,” 
“wages,” “pay,” etc. The relator 
in State Ex Rel. Murray v. Riley, 
— Del —, 70 A2d 712, 14 ALR2d 
630, a mandamus proceeding, 
was a retired fireman seeking to 
compel the respondents, trustees 
of the Firemen’s Pension Fund, 
to redetermine his _ pension 
rights. The applicable statute 
provided for a pension at one- 
half the amount of his “salary” 
at the time of retirement. Pur- 
suant to a measure adopted as 
the result of a personnel short- 
age and designed to be tempo- 
rary in nature, relator, at the 
time of retirement, was receiv- 
ing extra compensation at a 
“time and half” rate for working 
two days previously allotted as 
time off each month. Pension 
fund deductions were, under an 
earlier ruling of the city solicitor, 
taken from the extra compensa- 
tion but were later returned and 
no further assessments were 
made thereon. 

The decision of the trial court 
upholding the refusal of the re- 
spondents to regard the extra 
compensation as a part of the 
relator’s salary for the purpose 
of computing the amount of pen- 
sion due relator was affirmed by 
the Supreme Court of Delaware, 
in an opinion by Justice Layton, 
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which held the special compensa- 
tion not to be within the statu- 
tory term “salary,” as tested by 
traditional and contemporary 
common usage. 

“What constitutes ‘salary,’ 
‘wages,’ ‘pay,’ or the like, within 
pension law basing benefits 
thereon” is the subject of the 
annotation in 14 ALR2d 634. 


Privacy — right of. The 
plaintiff in Continental Optical 
Co. v. Reed, — Ind App —, 86 
NE2d 306, 14 ALR2d 743, an 
action to recover damages for 
violation of the right of privacy, 
was an optical lens grinder whose 
photograph in the performance 
of his duties as a member of a 
mobile optical unit of the armed 
services abroad was taken and 
published by the United States 
Army in connection with its war 
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information policy. The defend. 
ant was a manufacturer of op. 
tical lenses who, without the 
knowledge and consent of the 


plaintiff, used the photograph | 


for advertising its business, 

As an item of special damages, 
such use of the photograph was 
alleged to have rendered worth- 
less its use by plaintiff for adver. 
tising his own optical business t 
which he returned after the wai 

Upon appeal from a judgment 
for the plaintiff, the Appellate 
Court of Indiana, in an opinion 
by Justice Crumpacker, reject- 
ing defendant’s contentions that 
the plaintiff, as a member of the 
armed services, was a public per- 
sonage whose activities in the 
service were not enveloped by a 
right of privacy, and that pre- 
vious publication of the picture 
by the Army left the defendant 
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free to use the picture in its busi- 
ness, held that the facts showed 
an invasion of the plaintiff’s 
right of privacy. 

“Right of privacy” is the sub- 
ject of the annotation in 14 ALR 
2d 750. 


Racial Discrimination — ten- 
ants or purchasers. Dorsey v. 
Stuyvesant Town Corp., 299 NY 
512, 87 NE2d 541, 14 ALR2d 
133, involved the important ques- 
tion of whether a corporation 
organized under the New York 
Redevelopment Companies Law 
to provide low cost housing has 
the privilege, admittedly pos- 
sessed by an ordinary private 
landlord, to exclude Negroes 
from consideration as tenants. 
The New York Court of Appeals, 
in an opinion by Judge Bromley, 
held that the corporation was 
not an agency of the state and 
as such prohibited by the equal 
protection clause of the state and 
Federal Constitutions from dis- 
criminating against prospective 
tenants because of race, color, or 
religion, although it receives 
public aid by being permitted to 
buy from the city at cost land 
acquired by the city’s exercise of 
the power of eminent domain, 
and to acquire by exchange of 
property land occupied by city 
streets, and although it receives 
a partial exemption from city 
taxes and its operations are sub- 
ject to public supervision or reg- 
ulation and its project houses a 
large number of persons. 

The appended annotation in 14 
ALR2d 153 discusses “Race or 
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religious belief as permissible 
consideration in choosing tenants 
or purchasers of real estate.” 





Safe-Deposit Box — rights of 
survivor. In Re Wilson’s Estate, 
404 Ill 207, 88 NE2d 662, 14 ALR 
2d 940, a husband and wife rent. 
ed a safe-deposit box from a 
bank “as joint tenants with the! 
right of survivorship and not as} 
tenants in common.” Upon death | 
of the husband, bearer bonds and 
considerable currency, admitted- 
ly earned by the husband, were 
found in the box along with a 
paper in his handwriting stat-| 
ing the amount of the money and 
that it was a joint tenancy be 
tween the husband and wife. 
Under a will of the husband nam- 
ing the wife as executrix, one- 
half of the estate was left to the 
wife and one-half to children by 
a former marriage. 

The husband and wife also had 
a joint checking account with a 
signature card signed by both, 
authorizing either to draw from 
the account, and stamped with 
the words, “as joint tenants 
with the right of survivorship 
and not as tenants in common.” 

The money and bonds in the 
deposit box, as well as the check- 
ing account’ balance, were 
claimed by the wife as the sur- 
vivor of joint tenants, and the 
instant petition was filed to re 
quire her as executrix to inver- 
tory the same as assets of the 
estate. 

An adjudication that the wife 
was not entitled to the contents 
of the boxes as the survivor of 
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a joint tenancy in the contents, 
which should therefore be inven- 
| toried by the executrix, was up- 
| held by the Supreme Court of 
rights of } Illinois, in an opinion by Justice 
’s Estate| Gunn. However, a judgment 
2, 14 ALR} that the bank account money be- 
wife rent-} longed to the wife by virtue of 
< from al the contract of deposit was also 
_ with the} upheld. , 

nd not as} + ‘The extensive appended anno- 
pon death} tation in 14 ALR2d 948 discusses 
bonds and} “Survivor’s rights to contents of 
admitted-} safe-deposit box leased or used 
and, were} jointly with another.” 


ig with 4} earch Warrant Affidavit — 
ting stat-| sufficiency. Convictions of de- 
noney and} fondants in De Lancy v. City of 
nancy be} Miami, — Fla —, 43 So2d 856, 
and wife} 14 ALR2d 602, for gaming offen- 
band nam-} ses were secured by the use of 
trix, ON} ovidence obtained by the service 
left to the} of search warrants. The affida- 
hildren by} vits forming bases for the war- 
rants stated merely that the rea- 
son for the belief that gambling 
was being conducted in a certain 
building was that the affiants 
had learned it “from an investi- 
"| gation.” The name of the per- 
t ae son making the investigation 
rvivorsip | was not disclosed. Section 22 of 
ae the Declaration of Rights, FSA, 
nds oh > affording protection against un- 
the check- | reasonable searches and seizures, 
ce, hs Wert | specifically provided that no 
s t 4 the search warrant shall issue except 
$1 it ‘ “upon probable cause, supported 
iled to T1 by oath or affirmation.” 


rmissible 
ig tenants 
state.” 





fe also had 
int with a 
| by both, 
draw from 
nped with 


< to inver- U * : 

) pon certiorari, the Supreme 

ets of the Court of Florida, in an opinion 
the wife by Justice Thomas, held the af- 

at the Wit | fidavits to be fatally defective 

1e contents 


because of their failure to set 





survivor of 









CASE AND 


COMMENT! 59 





out sufficient facts, supporting 
the belief of the affiants, to es- 
tablish in the mind of the issuing 
officer probable cause that the 
sane laws were being violat- 
ed. 

The subject of the annotation 
in 14 ALR2d 605 is “Sufficiency 
of affidavit for search warrant 
based on affiant’s belief, based in 
turn on information, investiga- 
tion, etc., by one whose name is 
not disclosed.” 


Second Marriage — presump- 
tion as to validity. An applica- 
tion for workmen’s compensation 
by a purported widow of a de- 
ceased worker was opposed in 
Parker v. American Lumber 
Corp., 190 Va 181, 56 SE2d 214, 
14 ALR2d 1, by one to whom the 
deceased had previously been 
married, by which marriage 
there were at the time of the 
proceedings two dependent chil- 
dren. There were no children by 
the second marriage. It ap- 
peared that the wife by the first 
marriage had remarried before 
the second marriage of the hus- 
band. 

An award of compensation by 
the Industrial Commission to 
the dependent children of the 
first marriage exclusively was 
reversed by the Supreme Court 
of Appeals of Virginia, in an 
opinion by Justice Buchanan, 
and the case was remanded with 
directions to divide the compen- 
sation between such children and 
the second wife. 

The basis of the Supreme 
Court decision was the presump- 
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tions of the dissolution of the 
first marriage by divorce and the 
validity of the second marriage, 
the failure of the first wife to 
sustain her burden of producing 
testimony proving the invalidity 
of the second marriage, and the 
absence of any conflict in the 
testimony on the controlling is- 
sue whether the decedent had 
been divorced at the time of his 
second marriage. 

The annotation in 14 ALR2d 7 
contains an exhaustive discus- 
sion of “Presumption as to valid- 
ity of second marriage.” 


Support Contract — parol evi- 
dence as to duration. In Stoffel 
v. Stoffel, — Iowa —, 41 NW2d 
16, 14 ALR2d 891, parents trans- 
ferred livestock and farm ma- 
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chinery to a son in consideration 
of support. The agreement pro- 
vided for such support as the 
parents might demand, or at 
their option, a flat sum payable 
annually or monthly. The agree. 
ment was ambiguous as to the 
duration of the support, whether 
for the lives of the parents or 
only until the contributions 
equaled the reasonable value of 
the property. Suit was brought 
by the parents against the som, 
and the issue was whether parél 
evidence was admissible to clark 
fy the agreement. 

The Iowa Supreme Court held 
that parol evidence was admif 
sible. The argument against ig 
admission was that the ambigtt 
ty was a patent one, rendering 
the contract a nullity or at least 
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requiring reformation before en- 
forcement. Rejecting this argu- 
ment, the opinion of Justice 
Smith expressed dissatisfaction 
with the distinction made be- 
tween patent and latent ambigui- 
ties, and apparently overruled, 
though not expressly, an earlier 
Iowa case holding parol evidence 
inadmissible where the ambigui- 
ty is a patent one. 

“Parol evidence to show dura- 
tion of written contract for sup- 
port or maintenance” is the sub- 
ject of the appended annotation 
in 14 ALR2d 897. 


Unemployment Compensation 
— declaratory relief. American 
Life & Accident Insurance Co. v. 
Jones, 152 Ohio St 287, 89 NE2d 
301, 14 ALR2d 815, was a declar- 
atory judgment action by an in- 
surance company against the 
administrator of a state unem- 
ployment compensation act to 
determine whether agents of the 
company working on a commis- 
sion basis were within the act. 
Incidental relief sought was the 
recovery back of contributions 
made by the company in previous 
years. The company had made 
applications to the administrator 
for refunds, one of which had 
been denied, no action yet having 
been taken on the others. The 
agents worked entirely on their 
own time, with very little super- 
vision, and were on a strictly 
commission basis without any 
drawing accounts or other com- 
pensation of any kind. The act 
expressly excepted “service per- 
formed by an individual 
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who is compensated on a com. 
mission basis, and who in the 
performance of the work is mas. 
ter of his own time and efforts, J 


were 
prise, 
respo 





and whose remuneration is whol- a 
ly dependent on the amount off court 


effort he chooses to expend,” be ha 
The Ohio Supreme Court, in an} neglis 
opinion by Justice Stewart, held sible : 
that the case was a proper one) « 
for declaratory relief, despite; 
the existence of another remedy 
by appeal from the administra. 
tor’s rulings. 

“Declaratory relief with re 
spect to unemployment compen- 
sation” is the subject of the ap- 
pended annotation in 14 ALR2d| 
826. 


Unincorporated Association — 
injury to member. The unincor. 
porated fraternal association in- 
volved in De Villars v. Hessler, 
363 Pa 498, 70 A2d 333, 14 ALR 
2d 470, conducted a concession 
at a county fair, where it operat- 
ed a gas steam table for the prep- 
aration of food. A member of 
the association was injured when 
the steam table exploded as she 
started to light the burners. The 
injured member had been an at- 
tive participant in the conduct 
of the concession, and had volur- 
tarily undertaken to operate the 
steam table when the persons it 
charge could not be found. 

The Pennsylvania Supreme 
Court, in an opinion by Justice 
Horace Stern, held that there 
was no liability on the part of 
the association for the injury, 
the ground that, in the conduct 
of the concession, the members 
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10 in the} prise, and the negligence of those 
*k is mas- responsible for the injury was 
id efforts, | imputed to the injured member. 
n is whol-) Under these circumstances, the 
mount of court said, recovery could only 
expend."| be had against the persons whose 
urt, IN at} negligence was actually respon- 
vart, held} sible for the injury. 
ae one; “Recovery by member from 
Q od unincorporated association for 
smnisitetan injuries inflicted by tort of fellow 
"| member” is the subject of the 
appended annotation in 14 ALR 
2d 473. 
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of the ap-} Void Marriage — transfers by 
14 ALR2d) party. Smith v. Smith, 255 Wis 
| 96, 38 NW2d 12, 14 ALR2d 914, 
involved an action brought by a 
party to an illegal common-law 
marriage for an equitable divi- 
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sion of property acquired during 
the illicit relationship by the 
other party thereto through 
their joint efforts and expendi- 
tures. The parties acted under 
a belief that common-law mar- 
riages were still legal in the 
state. No partnership or other 
joint venture antedated the il- 
legal marriage relationship. 

An order overruling a de- 
murrer to the complaint was re- 
versed by the Supreme Court of 
Wisconsin, in an opinion by Jus- 
tice Hughes, which took the posi- 
tion that the plaintiff, being 
aware of all the facts making the 
contract illegal, could not be ex- 
cused for lack of knowledge of 
the law, and held that the prin- 
ciple that a court of equity will 
leave parties to an illegal con- 
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tract in the position in which 
they thereby placed themselves 
precluded an action for equitable 
division of property based upon 
an illegal contract of marriage. 

“Rights of party to void mar- 
riage in respect of transfers or 
gifts to other in mistaken belief 
marriage was valid” is the sub- 
ject of the annotation in 14 ALR 
2d 918. 


Wills — word “child” or “chil- 
dren.” Watterson v. Thompson, 
404 111515, 89 NE2d 381, 14 ALR 
2d 1239, involved the construc- 
tion of a will which devised real 
estate to a daughter of the tes- 
tator for life, with remainder “‘to 
the children of her body, if any 
there be living; if she die with- 
out issue living then the remain- 
der to” other designated persons. 
The life tenant was survived by 
one child and a grandchild, the 
issue of a deceased daughter. 
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An adjudication that the 
grandchild took a one-half in. 
terest in the land was reversed 
by the Supreme Court of Illinois, 
in an opinion by Justice Gunn, 
which held that the word “chil. 
dren” should be given its ordi- 
nary meaning of immediate off. 
spring in the absence of a 
contrary intention appearing in 
the will clearly or by necessary 
implication, that an intention to 
include grandchildren was not 
indicated by use of the word 
“issue,” which is synonymous 
with “children,” and that the 
phrase “children of her body” 
could have no other meaning 
than children born to the life 
tenant. 

The annotation in 14 ALR2d 
1242 discusses “Word ‘child’ or 
‘children’ in will as including 
grandchild or grandchildren.” 


Speaking Judiciously 
Missouri judges at a judicial conference in Kansas City 
agreed court opinions “often are too long and written in 
such a manner as to make a clear understanding diffi- 


cult.” 


So, in characteristic judicial fashion they adopted 


a characteristically judicial resolution: 

“An appellate judge, without sacrifice of clarity, should 
curtail his opinions as much as possible.” 

“What they meant was, “Keep it short and simple.” 


St. Louis Star-Times 


Is there a Difference? 
Attorney X dictated a letter, in the presence of a client, 


in which he gave Attorney B certain instructions. 


The 


dictation was interrupted by— 


Client: 
Attorney X: 
Client: 


“No? 


“B is not an attorney!” 
What is he?” 
“Oh, he’s only a lawyer.” 


—Contributed by Miss Rose Schulman 


Garden City, Kansas 
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you need the time-saving 
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signed set of reports that 
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cases of universal value and 


application gives you 
exhaustive annotations cov- 
ering the law on both sides 
of a question keeps 
you informed about current 
changes and trends. 


It will pay you to find out 
about A.L.R. 2d — the de- 
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